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	Question 1: Are subject matter, scope of application, definitions and transitional arrangements appropriate and sufficiently clear?

	We appreciate that the draft Guidelines are built upon the 2019 Guidelines on outsourcing arrangements and are aligned with the framework introduced by DORA. We are taking this opportunity to provide feedback on the contents of the draft Guidelines, which we believe will ease its implementation.

Ad Scope of Application (para. 11 in the Background and Rationale Section)
Kindly confirm that third-party arrangements in the context of AML/CFT will be governed under Article 18 of Regulation (EU) 2024/1624 and thus are out of scope of this regulation.  In addition, the EBA Guidelines on Outsourcing will be repealed and replaced by the new Guidelines on Third-Party Risk. It is apparent from the Consultation Paper that AML-related arrangements will not fall within the scope of the new Guidelines and will instead be covered under Article 18 of the AMLR (applicable from 10 July 2027). Similarly, the EBA Guidelines on the role of the AML/CFT Compliance Officer refer to the EBA Guidelines on Outsourcing. Thus, how should AML-related arrangements be treated once the new Guidelines apply and until Article 18 of the AMLR becomes applicable?

Ad Background & Rationale – Supervision & Concentration (para. 34)
While the consultation paper stipulates that financial entities should inform competent authorities or engage with competent authorities in a dialogue regarding planned and amended third party arrangement that are Critical or Important Functions (CIF), there are no stipulated timeframes. Could the EBA propose a reasonable timeframe within which the dialogue should take place? We consider this important so that banks can take this into consideration when planning their engagements. Also, could the EBA provide guidance on what the term ‘dialogue’ entails?

Ad Date of application (para. 19)
In light of the potential significant operational and implementation challenges associated with adapting to the proposed amendments, we suggest the extension of the proposed date of application to allow institutions sufficient time to ensure compliance and to align internal processes accordingly. A longer transition period would support a more effective and orderly implementation.

Ad Transitional provisions (para. 20)
The guidelines make it clear that the EBA Guidelines on outsourcing of 25 February 2019 will be repealed.  Does this mean that the requirement to assess engagements as outsourcing will be removed entirely and replaced with a materiality (CIF) assessment requirement for all engagements other than those in scope of DORA and AML framework?





	Question 2: Is Title II appropriate and sufficiently clear?

	Ad Sound Management of Third-Party Risks (para. 30): 
We are of the view that the draft Guidelines leave room for interpretation when it comes to assessing whether a service falls within scope of the Guidelines or otherwise. This may lead to inconsistent application and unlevel playing across banks. In this regard, we seek the definition of the terms ‘recurrent or ongoing basis’.
Ad Sound Management of Third-Party Risks (para. 32): 
Market information services are not mentioned as an exclusion and is not necessarily in scope of DORA.  Does this mean that such services are only out of scope of the regulation if they are in scope of DORA and vice-versa? Could the EBA clarify how a function, which is in scope of DORA and has other non-IT elements (e.g. an internal model development and maintenance, or incident management), should be classified? Would such function be excluded from the scope of the proposed Guidelines given that it is captured by DORA? Or would it be captured under both frameworks?
In addition, Pt. g of the list of exclusions refers to ‘the acquisition of utilities already subject to a regulated framework (e.g. electricity, gas, water, telephone line). We suggest the removal of the term ‘regulated framework’ as some utilities may not be subject to regulation locally.
Ad Critical or important functions (para. 33(a))
According to pt. a of para. 33, institutions should consider a function as critical or important if its disruption/discontinuity/defect/failure would materially impair, amongst other things, the entity’s compliance with the conditions and obligations laid down in its authorisation or under applicable financial services law. We understand that for the purposes of these GLs, activities falling under DORA and AMLR will be excluded. To this end, could the EBA specify which ‘financial services law’ the EBA is referring to in this point?























	Question 3: Are Sections 5 to 10 (Title III) of the Guidelines sufficiently clear and appropriate?

	Ad Sound governance arrangements and third-party risk (para. 38)
The Board is required to define, approve and regularly review a strategy on the sound management of third-party risks. Par. 38 provides further that such strategy should include the policy on the sound management of third-party risks referred to Section 6 of the draft Guidelines. Could the EBA provide more clarity and/or guidance as to what should be included in the strategy?
Ad Sound governance arrangements and third-party risk (para. 45(c))
Institutions are required to establish a role in order to monitor all third-party arrangements or designate a member of senior management as directly accountable to the Board. We believe that further guidance is needed to ensure that institutions apply this obligation correctly. Thus, could the EBA provide examples of who can be appointed for this role? And can the designate also monitor DORA-related third-party arrangements and, going forward, the AML-related third-party arrangements?
In the context of subsidiaries within a group, whose parent undertaking is an institution, could the EBA provide further guidance on whether the person identified in line with par. 45(c) is required to oversee the third-party engagements entered into by subsidiaries.


















	Question 4: Is Title IV of the Guidelines appropriate and sufficiently clear?

	Ad Due Diligence (para.80)
It is unclear whether all of the factors mentioned in the list of par. 80 should be assessed for every third-party engagement, or whether the institution can assess only those factors deemed relevant to that specific engagement on the onset. Could the EBA clarify this?
Ad Due Diligence (para.81)
According to par. 81, pt. c, institutions should ensure that, for critical/important functions, the service provider has geographic dependencies and management of related risks. These risks may relate to the economic, financial, political, legal and regulatory environment in the jurisdiction(s) where the relevant service will be provided. Could the EBA provide further information what is expected from banks to meet this obligation? 
Ad Contractual phase (para.85)
We understand that the minimum contract clauses as laid down in par. 85 will apply to all engagements classified as third-party engagements as per the definition provided in the consultation paper.  We do not consider it necessary to apply these requirements to all engagements irrespective of their materiality. We believe that restricting these requirements to critical/important functions would suffice. Also, could the EBA confirm and explicitly state in the Guidelines, that should a clause or clauses be not applicable to that particular function, such clause(s) can be omitted from the contract. For e.g. a function that does not entail the processing and storage of data. Hence, the requirement to include the location where the data is processed, including storage, (as per par. 85 of the proposed Guidelines) would not be applicable and thus there would be no need for the contract to feature such clause. 
Ad Contractual phase (generic comment)
From past interactions with service providers, it is not uncommon that service providers reject certain clauses required by the EBA Guidelines on Outsourcing. Could the EBA explain how such situations should be handled? Also, we suggest that the EBA comes up with a draft contract template which can be used by institutions when liaising with service providers. In our opinion, such a template, approved by the EBA would provide the necessary supervisory direction and expectations to service providers, particularly dominant players, which may have a tendency to reject certain contract clauses.
























	Question 5: Is Annex I, provided as a list of non-exhaustive examples, appropriate and sufficiently clear?

	Annex I is indeed useful as a reference tool, but it includes certain services which, due to their nature and limited impact on the institutions’ activities, should not be subject to the requirements outlined in the consultation paper. Examples of such services include, in particular, those services outlined under the administrative services category.









	Other matters for your kind consideration

	1. Given the different requirements applicable to different classifications, we would like to suggest that the specific requirements for each type of third-party are compiled in a table and/or diagram.
2. Given that it is probable that a number of service providers are used by most or a significant number of institutions, we suggest that the EBA considers publishing a list of service providers for which it would not be necessary for institutions to perform individual assessments.







 
 
   Internal Data

 
 
Internal Data

image1.jpg




image2.png
BOV

. Bank of Valletta





image3.png
BOV

. Bank of Valletta





