Annex 1 – Table of comments submitted to Związek Banków Polskich to the draft EBA Guidelines on the sound management of risks arising from cooperation with third parties (EBA/CP/2025/13)	Comment by Jakub Derulski: Dokument zawiera listę wszystkich uwag zgłoszonych do ZBP w trakcie prac grupy roboczej. 

Na ostatnim etapie prac przed wysyłką, uwagi mogą zostać zmodyfikowana edycyjnie i językowo. Na początkowym etapie prac uwagi zostały pozostawione po tłumaczeniu w formie możliwie najbliższej oryginalnemu brzmieniu, aby każdy z uczestników konsultacji mógł bez problemu odnaleźć swoje uwagi i ewentualnie, w razie zidentyfikowanej potrzeby, je uzupełnić.
	Document Name:
	Draft EBA Guidelines on the sound management of risks arising from cooperation with third parties (EBA/CP/2025/[footnoteRef:1] [1:  https://www.eba.europa.eu/sites/default/files/2025-07/33a0ee15-9601-4c2b-828e-1b09201a6e9f/CP%20on%20Draft%20Guidelines%20on%20sound%20management%20of%20third%20party%20risk.pdf] 


	Lp.
	Editorial unit
	Content of the note
	Conclusion

	1.
	Par.16, Function Definition, Par. 30
	Ambiguity of the definition of "function" in the draft Guidelines.
Draft Guidelines: "functions means any process, service or activity or part of it"
EBA/GL/2019/02: “function means any processes, services or activities”
 
Doubts arise e.g. as to whether, in principle, it covers those processes, services, activities or part thereof that are normally performed by a financial institution (this may result from the statute of the financial institution), and their outsourcing to a third party in a repetitive or continuous manner results in the creation of an outsourcing/outsourcing agreement. 

The exclusion of the purchase of goods in point 30 of the draft Guidelines raises the question of what kind of contracts can be "Contracts with third parties" and not be "Outsourcing Agreements".
 
The identification of the above-mentioned difference is important from the perspective of the need to identify the "Agreements with third parties" referred to in point 30. If it is possible to consider interchangeable "Agreements with third parties" and "Outsourcing Agreement" (at the level of suppliers), then it could be assumed that the identification  of EBA outsourcing agreements, performed by financial entities at the time of entry into force of the EBA Guidelines on Outsourcing, addresses the required need for the identification of "Agreements with third parties" referred to in point 30 and saves financial entities time consuming efforts. (In detail described in subparagraph Issue with distinguishing between a "third-party agreement" and an "outsourcing agreement" for the correct application of regimes (e.g., after the exclusion of goods purchases in the new guidelines).
	It is suggested to: 
·  establish ancillary criteria for the assessment of functions within a financial institution's activities, taking into account the extended scope of the guidelines.
·   develop common sector-wide ancillary criteria that would help establish a practice for differentiating between an outsourcing agreement and a third-party arrangement (not being at the same time an outsourcing arrangement).

	2.
	Par. 16, definition of a third-party agreement and an outsourcing agreement
	It is unclear what is the key difference between a Third Party Agreement and an Outsourcing Agreement.
  
Reading the definition of "Contract with a third party" and "Outsourcing Agreement" directly, it may be considered that "Contract with a third party" is a broader concept than "Outsourcing Agreement". 

The exclusion of the purchase of goods in point 30 of the draft Guidelines raises the question of what kind of contracts can be "Contracts with third parties" and not be "Outsourcing Agreements".
 
The identification of the above-mentioned difference is important from the perspective of the need to identify the "Agreements with third parties" referred to in point 30. If it is possible to equate "Agreements with third parties" and "Outsourcing Agreement" (at the level of suppliers), then it could be assumed that the identification of EBA outsourcing agreements, performed by financial entities at the time of entry into force of the EBA Guidelines on Outsourcing, addresses the required need for the identification of "Agreements with third parties" referred to in point 30 and saves financial entities a lot of work.
	It is suggested to: 
·  establish ancillary criteria for the assessment of functions within a financial institution's activities, taking into account the extended scope of the guidelines.
·   develop common sector-wide ancillary criteria that would help establish a practice for differentiating between an outsourcing agreement and a third-party arrangement (not being at the same time an outsourcing arrangement.

	3.
	Par. 7
	It is unclear whether in a situation where the contract includes ICT Services and (simultaneously) other functions that would otherwise be undertaken by the  financial entity itself, the DORA regime and the draft Guidelines should be applied, or only DORA.
	It is suggested to:  
· establish precise conflict rules between the scope of the respective regulations,  
· develop clear principles and requirements for the register of arrangements with third parties, as well as specific guidelines to standardise it with the register maintained for the purposes of the DORA Regulation.  

	4.
	N/A
	The Polish language version of the draft Guidelines is needed due to the legitimacy of the change of nomenclature resulting from the EBA Guidelines 2019 in the internal documentation for, for example, Third-party arrangement, Third-party service provider.
	It is anticipated that EBA:
· prioritizes publication of officially translated draft and final Guidelines into EU Member States’ languages;

	5.
	Par. 7
	It is unclear whether, in a situation where there is an ICT Service in the contract, which is simultaneously provided in a repetitive or continuous manner and constitutes a function that would otherwise be undertaken by the financial entity itself, the DORA regime and the draft Guidelines, or only DORA, should be applied.

	It is suggested to: 
· establish precise conflict rules between the scope of the respective regulations, 
· develop clear principles and requirements for the register of arrangements with third parties, as well as specific guidelines to standardise it with the register maintained for the purposes of the DORA Regulation.


	6. 
	N/A
	Given the definition of third-party arrangement: “means an arrangement of any form between a financial entity and a third-party service provider, including intragroup third-party service providers, for the provision of one or more functions to the financial entity”, it remains unclear whether the new provisions of the Guidelines on the classification of a contract with a third-party service provider (TPSP) will continue to take into account the condition whether the activities to be the subject of the Order could be performed by the Bank.
Up until present, it has been a decisive condition for whether financial institutions are dealing with outsourcing activities. The real difference between TPA and outsourcing is very difficult to detect.
	Either a closed TPA catalog is needed, or a solution that will allow outsourcing agreements to be explicitly distinguished from TPAs, e.g. the high level of risk determined by the bank for this relationship.

	7.
	Par. 32b, 32d

	Efforts should be made to restore the scope of the white list to the one currently in the EBA Outsourcing Guidelines of 2019, i.e. in particular;
 
(a) restore market information services,
 
(b) add local providers of such services, in particular operators of payment schemes (not cards) in addition to "global network infrastructure (e.g. Visa and Mastercard)". The same applies to the exception in point 32 d of 'global financial communications infrastructure subject to the supervision of competent authorities'. There is no reason to discriminate against local payment scheme operators as their activities are subject to appropriate regulations and supervision. Ergo, point 32b should refer to global and local network infrastructure, and from point 32d – the word "global" should be deleted
 
(c) maintain the existing exception for "acquisition of services that would not otherwise be provided by an institution or payment institution" in place of point 32f, which provides for an exception for services that do not have a material impact on the institution's risk exposures or operational resilience. The new wording of the exception (with the same catalogue of examples) introduces two new elements of an eminently evaluative (discretionary) nature (impact that is not materially affected by risk or is not materially significant for operational resilience), while the current white list of the 2019 EBA Guidelines accurately described the group of services (in particular point 28g) and allowed for the formation of a certain practice in relation to services
	We recommend the following amendments to the exclusions listed in paragraph 32 of the draft Guidelines: 
· Reinstate the objective, market-established criterion for the exclusion of acquired services as specified in the 2019 Guidelines, namely the financial institution’s inability to provide those services internally; 
· Expand the list of exclusions within the Guidelines to include local providers of market data services (paragraph 32d) and network infrastructure (paragraph 32b). 
Alternatively:
· Aligning exclusion criteria for acquired services with DORA Regulation requirements minimizes inconsistent application. 
· Removing the global activity criterion from paragraphs 32b and 32d prevents discrimination against local market data or network infrastructure providers by ensuring the Guidelines also apply to those of domestic importance.

	8.
	Par. 31, footnote 42

	It is unclear whether, in a situation where ICT Services supporting critical or important functions of the Bank are provided under the agreement, as well as  regulated outsourcing (banking or investment), apart from the DORA regime, the regime of the  draft Guidelines should not be applied.

	It is suggested to:  
· establish precise conflict rules between the scope of the respective regulations,  
· develop clear principles and requirements for the register of arrangements with third parties, as well as specific guidelines to standardise it with the register maintained for the purposes of the DORA Regulation.  

	9.
	Par. 31, footnote 42
	It is unclear whether, in a situation where the contract provides functions that would otherwise be undertaken by the financial entity itself (EBA outsourcing), which support critical or important functions, and at the same time ICT Services supporting critical or important functions of the Bank are provided, the DORA regime should always be applied and the draft Guidelines regime should not be applied.
	It is suggested to:  
· establish precise conflict rules between the scope of the respective regulations,  
· develop clear principles and requirements for the register of arrangements with third parties, as well as specific guidelines to standardise it with the register maintained for the purposes of the DORA Regulation.  

	10.
	Par. 38, 39 and 50

	It raises doubts about the manner in which policies and strategies for managing risk related to third parties are implemented and prepared in terms of whether:
· in connection with the content of the guidelines, it should be assumed that the Bank should have a single policy for managing external suppliers, both concerning ICT services and other agreements with external entities, and thus the ownership of  such a policy in the Bank's structure should be assigned to one unit in the Bank;
· it will be possible, on the basis of the guidelines, for a situation in which various internal units of the Bank, supervised by other members of the Management Board, are responsible for ICT contracts and other agreements.

	N/A 

	11.
	Par. 48
	The obligation to review the policy (third-party risk management) on an annual basis in paragraph 48 is redundant; a frequency of every 3 years or as necessary would be appropriate. It would be advisable to leave the institutions the choice of whether they want to combine the outsourcing policy (introduced according to the EBA guidelines on outsourcing from 2019) with the third-party risk management policy and have one document or two separate ones. Bearing this in mind, both solutions should be acceptable (this is important in the case of countries such as Poland, where national regulations distinguish a group of outsourcing agreements as subject to special supervision).
	It is anticipated that:
· EBA will explicitly reconfirm the approach on the policy as presented in 'Summary of responses to the consultation and of the EBA's analysis', and
· financial institutions can decide whether they want to combine the outsourcing policy (introduced according to the EBA guidelines on outsourcing from 2019) with the third-party risk management policy and have one document or two separate ones

	12.
	N/A
	It is unclear whether only essential subcontractors are to be included in the EBA Register, i.e. when the function to be subcontracted is critical or important as such, and thus whether it is not necessary to identify the entire chain of subcontractors in contracts supporting critical or important functions.
	Clarified in the Draft Guidelines, paragraph 64.


	13.
	N/A
	The need to provide (e.g. by the PFSA) a tool for sending notifications and a register of EBA agreements, as in the case of DORA.
	This request is not to be addressed by EBA but by PFSA thus was excluded in the response to EBA public consultations.

	14.
	N/A
	The need to create market standards – model contractual clauses in the basic version. A standard from an unquestionable body of unquestionable rank, such as EBA, would strengthen the negotiating position of financial entities in the process of implementing these clauses in contracts with suppliers.
	It is anticipated that EBA publishes a basic standard contractual clauses.

	15.
	Par. 47
	The clauses that were required in the 2019 EBA Guidelines only for critical function contracts have become mandatory for all contracts with third-party service providers (TPSPs) in the 2025 version . Contracts for critical or essential functions must additionally include an extended set of clauses. 
 
The change in the provisions in the contracts under DORA (from 2025) and under the EBA Outsourcing Guidelines from 2019 was a negotiating challenge and a huge and time-consuming undertaking for banks and ICT service providers. We must not lose sight of the fact that the implementation of this obligation in TPAs, as "lower tier" entities, often abstractly small, may be an unbearable burden for them.  
	It is suggested to: 
· allow financial institutions to determine the appropriate set of contractual clauses within a specific contractual relationship.
· focus the renegotiation approach on a risk-based methodology, ensuring proportionality and efficiency in implementation.


	16.
	Par. 63

	Since the draft allows the DORA and non-DORA registers (outsourcing in the broad sense) to be separate (this is a good solution), precise guidelines are needed in which register the contract should be placed under both DORA and the project in question.  
	Precise guidelines are essential to clarify the appropriate registration framework for contracts under both DORA and the present project's scope.

	17.
	Par. 67
	Too extensive scope of information provided to the supervisory authority in the notification of the intention to enter into a material agreement (supporting critical or material information) or when the agreement becomes material. Point 67 refers to the provisions on the scope of data in the register of contracts, i.e. to points 63 and 64. The information about the planned costs of the contract or the date of the criticality/relevance assessment of the function of the alternative entity is too hard to be estimated at the entry into contractual agreement.
	The scope of information that should be reported to the supervisory authorities should be limited.

	18.
	Annex I
	 The catalogue of functions contained in Appendix I partially coincides with the list of exemptions from point 32 of the draft Guidelines (for example, correspondent banking services are excluded from the scope of the Guidelines, but listed as examples of interbank payment services), which may lead to a contradiction in which a service categorised as provided by an external provider will also be excluded from the scope of the Guidelines.  The catalogue of exemptions in point 32 should be aligned with the example list of functions provided by external providers in Annex I so that they represent the disjoint scopes.
	It is necessary to ensure alignment of the exclusions in paragraph 32 with the external supplier functions listed in Annex I. In particular, following amendments to the exclusions listed in paragraph 32 of the draft Guidelines are recommended:
· Clarification that the exclusion regarding correspondent banking services under the Guidelines does not encompass interbank payments
Alternatively:
· Clarification in Annex I that interbank payment services are included only when not considered correspondent banking services.



