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The European Association of Co-operative Banks (EACB) is the voice of the co-
operative banks in Europe. It represents, promotes and defends the common interests of 
its 28 member institutions and of co-operative banks in general. Co-operative banks form 
decentralised networks which are subject to banking as well as co-operative legislation. 
Democracy, transparency and proximity are the three key characteristics of the co-
operative banks’ business model. With 3.700 locally operating banks and 71.000 outlets 
co-operative banks are widely represented throughout the enlarged European Union, 
playing a major role in the financial and economic system. They have a long tradition in 
serving 215 million customers, mainly consumers, retailers and communities. The co-
operative banks in Europe represent 56 million members and 850.000 employees and 
have a total average market share of about 20%. 
 
For further details, please visit www.eacb.coop 
 

http://www.eacb.coop/
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Introductory Remarks 

 
 

The members of the EACB appreciate the efforts of EBA to consider the specific situation 

of non-joint stock companies in the standard and to suggest some solutions for 

cooperative and mutual banks. However, we believe that this aim is not fully achieved 

yet: 

I. We believe that the part of the RTS relating to a “disproportionate drag on own 

funds” requires more clarification to ensure an easy application. Furthermore, 

we consider the regime overly restrictive and not aligned to market 

circumstances. 

II. The drafting of the part on “preferential distributions” could also be improved 

and  

III. Finally, we strongly believe that there is a need for a part on “Treatment of 

internal instruments” to address instruments that are only held within a 

cooperative group. 

 

 
I. Disproportionate drag on own funds (Art. 28(3), 28(5)(b) CRR) 

 
 

GENERAL ASPECTS 

 

Applicability of the draft RTS 

While a clarification from the Commission Services on the scope of applicability of the 

draft RTS is still pending, we hereby reiterate our view that according to the provisions of 

Article 28 of the CRR the standard should not be applicable to cooperative and mutual 

banks. Paragraph (3) of Article 28 refers back to Article 28(1)(h)(iii), which excludes 

cooperative and mutual shares. Therefore paragraph 3 does not apply to capital 

instruments issued by mutual and cooperative societies.  

Moreover, article 28(4), addressing specifically the differentiated remuneration for capital 

instruments is clearly separated from article 28(3), which is due to the fact that 28(3) 

does not refer to cooperative and mutual banks. Article 28(4) clarifies that for the 

purposes of article 28(1)(h)(i) refers to differentiated distributions and differentiate 

voting-rights. Differentiated distributions are limited to instruments with different voting 

rights or no voting-rights.  [More from EACB letter]. 
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Moreover, requiring cooperatives to apply the rules in Art. 7b(1),(2),(3) if all criteria of 

Art. 7b(5) or (6) are not met, seems to be in contrast with Recital 72 CRR and Art. 

28(1)(h)(iii), which mark a clear distinction between cooperative shares and shares of 

joint stock listed companies. 

 

A “Disproportionate Drag” 

We still do not see that the standard delivers a clear and convincing concept of a 

“distribution that causes a disproportionate drag on own funds”: 

 Already the wording implies that the drag, i.e. potential problems are not related 

to the existence of different classes of instruments, but that it is caused by a 

dividend multiple, i.e. a specific distribution structure.  

 Moreover, there does not only have to be a “drag” on own funds. It even has to 

be “disproportionate”. We do not see anything in the draft standard that would 

take up this aspect. Instead, recital 6 (and 7) stipulates: “In order to justify 

distributions on non-voting instruments in excess of the limit imposed on joint 

stock companies, the institution should demonstrate that the level of distributions 

on the voting instruments is low by reference to other capital instruments and 

that the pay-out ratio on Common Equity Tier 1 instruments is low, even where 

the institution issues instruments with differentiated distributions.” In our opinion, 

this very restrictive approach does not seem to meet the requirements for what 

could be understood as a “disproportionate drag”. We rather understand the 

intention, to use the concept of a “disproportionate drag” to limit the possibility of 

any multiple dividends. 

 We also do not see that the standard develops a clear concept of a 

“disproportionate drag”:. A disproportionate drag on own funds, in general, may 

occur when a company only disposes of a single common equity instrument, 

simply by paying very high dividends on it. According to article 28(3), when there 

is more than one common equity instrument, it should be the circumstances of 

the existence of two common equity instruments with a multiple dividend paid on 

one that must not lead to a “disproportionate” drag. Thus, there should be 

indicators that the general capital situation might be seriously affected by the 

difference of the payments to the instruments.  

 The CRR, while stipulating the limit of a disproportionate drag, does not determine 

any quantitative limits regarding the amount of different CET1 instruments with or 

without differentiated distributions. The standard, however, imposes such limits 

indirectly.  

 Art 28(3) refers to “multiple dividends”, but not to “differentiated distributions”, 

which Art. 28(4) addresses. These concepts should be distinguished, since 

according to 28(3) only multiple dividends should not cause a “disproportionate 

drag”. 
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Level Playing-Field Considerations 

The CRR will increase the ratio of prudential capital and of the quality of that capital, 

which requires many banks to increase their capital by taking up capital on the markets 

or from all kind of investors. For non-listed banks, such as cooperative and mutual banks 

with their limited investor base, this exercise will be more burdensome than for listed 

companies, whose major aim is to generate profit for their shareholders. In order to 

attract investors, it will therefore be very important to offer instruments with some 

features that are attractive, without however creating a “disproportionate drag on own 

funds” in general. Thus, the standard will be of particular importance to cooperative and 

mutual banks and their competitiveness.  

Listed Joint Stock Companies, may be less affected and find it more easy to issue new 

capital. We fear that the suggested criteria are too restrictive for cooperative banks. 

Finally, while institutions are enforced to strengthen their capital base with CET1 

instruments, the regime imposed to instruments with multiple dividends should not 

undermine the attractiveness of such instruments for shareholders. In particular those 

non-joint stock companies active within restricted regional markets and with a limited 

investor base could be largely affected in a negative way. 

 

Answers to specific questions 
 

Q1: How do you assess the suggested limits of 125% under Article 7b(1)(a) and 

105% under Article 7b(1)(b) for joint stock companies (or non-joint stock 

companies where applicable)? 

 

Joint Stock Companies – Art. 7b(1) 

 

Overly restrictive limits – Art. 7b(1)(a) 

We would like to emphasize that limits set in the text seem to be very hard and 

restrictive as different market conditions at the time of issuance are not reflected. Due to 

changing risk profiles of the institution the potential holder of non-voting instruments will 

accept – depending on the date of issuance of the non-voting instruments – different 

multiple distributions. Therefore different multiples at different dates of issuance should 

be possible. On the one hand institutions are enforced to strengthen their capital base 

with CET1 instruments whereas on the other hand there are further regulatory 

impediments proposed for the issuance of such instruments. Therefore we have serious 

doubts on the attraction of investments in such instruments above all within the current 

market circumstances. 
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We also point out that the strict limits designed for JS companies may result in higher 

dividends to be paid on voting instruments. This would be caused by the necessity of 

paying higher distributions to the owners of voting rights in order to have sufficient room 

to comply with the two quantitative thresholds on non-voting instruments. 

Finally, EBA should take into account that especially the strict criteria imposed raise level 

playing field issues, as a disproportionate drag on own funds is possible also on a single 

class of voting shares with no multiple dividends. We fear that joint stock companies with 

only one class of shares would enjoy a competitive advantage as they would not have to 

abide to any specific limit on their ordinary shares. 

 

Practical application aspects 

First of all we think that the proposed model for JS companies does not meet the 

objective of avoiding a disproportionate drag on capital. On the contrary the model could 

result in a larger drag on own funds due to the fact that an institution might have to 

increase substantially the pay out to holders of instruments with voting rights in order to 

be able to pay out a market conform dividend to holders of instruments with no/fewer 

voting rights. 

Instead of fulfilling the objective of the technical standard the model makes it very 

difficult to have several classes of shares. 

However for a few non-listed joint stock companies, which according to national 

legislation are treated as mutuals, but according to CRR are treated as joint stock 

companies, the ownership structure would make it advantageous to have two classes of 

shares to gain  market access to CET1-capital to fulfil increased capital requirement and 

to have an instrument for conversion of ADT1. The voting shares would be held by the 

owner (the mutual) – who is interested in having influence on the joint stock company, 

while the other CET1-investors would be interested in having a market related dividend. 

The situation of Nykredit Realkredit is described in the Annex. 

We strongly invite EBA to consider a certain measure of flexibility in the application of the 

limits, in particular, the EBA should consider the use of the proposed quantitative limits 

only when the distributions are above a certain threshold (see proposal below). 

Further it should be kept in mind that the holders of voting instruments can always 

decide to distribute retained earnings, i.e. the main aim to hinder a drag on capital is not 

hindered.  

It also has to be considered that many cooperatives distribute dividends almost entirely 

on the non voting shares held by members who are already subscribers of voting shares. 

In cases where this condition on ownership is fulfilled but the quantitative limits are still 

applicable, the two thresholds would be breached naturally: the calculation of percentage 

distributions of non-voting shares on voting instruments would in fact lead to misleading 

comparisons. This would in turn result either in extremely low distributions, with a 

consequent loss of attractiveness for cooperative equity instruments, or in even higher 
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distributions forced by the necessity of raising the dividends on voting instruments to 

comply with the proposed limits. 

 

Proposal for amendment 

To fulfil the objective of limiting the possibility of a drag on own funds the pay out ratio 

should be of relevance for JS as it is for NJS companies. If a joint stock company fulfils 

article 7b 5. (c) and (d) for non-joint stock companies it should also not be obliged to  

adhere to the quantitative limits required for joint stock companies in article 7b 1 to 3.  

Such a treatment should be allowed if the joint stock company has a low dividend on 

voting instruments compared to other JS companies and a low total payout ratio on all 

shares. In this case the limits should not apply to the dividend payments on instruments 

(both voting and nonvoting). 

The amended model will better protect the CET1 of the institution than the model 

proposed in the consultation paper. Since a company with high payout ratio will be given 

a disincentive to have several classes of shares the use of several classes will be limited 

in practice for joint stock companies. The limit on 30% on total payout ratio ratio will 

ensure that the issuance of a CET1 instruments with no voting rights and higher dividend 

will be small. Thus a  limit on the share of no voting instruments of total CET1 

instruments will be a implicit by the rule. However, a further safeguard could be that the 

competent authority yearly review the nominal value of the different CET1 instruments 

and takes action against the company if necessary.  

 

 

 

The institution demonstrates that the 
dividend on voting shares is low 
compared to other comparable 
instruments from joint stock 
companies  (article 7b (c))

AND

pay out ratio is deemed to be low by 
the competent authority (below 30 

% on average over the last five 
years)

No limitations on dividends 
on non-voting shares

Yes No

Article 7b 1-3 apply
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Calculation Base – Art. 7b(1) 

It is not fully clear on which basis the calculation of the thresholds (Art. 7b(1)(a),(b)) for 

multiple dividends should be carried out: whether on the nominal amount or on the 

number of shares. We understand, that the nominal amount should be taken into 

consideration, but we would invite EBA to draft such provision more clearly in the text of 

the draft RTS. The proposed calculation method focusing on the number of instruments 

leads to overwhelming outcomes. It should be clarified that the nominal value or, 

respectively, the purchase price at issuance is the basis for calculation as the number of 

voting and non-voting instruments could differ due to different nominal values or, 

respectively, purchase prices at issuance.  

Example case 1:  

Art. 7b(1) compares distributions on different instruments without taking into account, 

that these instruments may have different nominal values. Differences in distributions are 

no issue of multiple dividends as long as they are proportional to the differences in the 

nominal value.  

Therefore we propose to amend the formulas as follows:  

 

  Art. 7b(1)(a): l <= 1,25 x k x b/a  

  Art. 7b(1)(b): kX/a + lY/b <= (1,05) x k/a x (X +Y)  

 

where  

“a” represents the nominal value of one voting instrument and  

"b” represents the nominal value of one non-voting instrument. 

 

 

 

 

 

 

 

 

Instrument Number Nominal value

voting 1 100 € 6 6%

non-voting 1 1.000 € 60 6%

Distributions
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Example case 2:  

According to Art. 28(1)(h)(iv) CRR cooperative banks may determine the level of 

distributions on the basis of the amount for which the instruments were purchased at 

issuance. When a cooperative bank issues voting instruments at nominal value and non-

voting instruments at the purchase price at issuance the same problem as before arises: 

differences in distributions are no issue of multiple dividends as long as they are 

proportional to the differences in the purchase price.  

Therefore we propose to amend the formulas as follows:  

 

  Art. 7b(1)(a): l <= 1,25 x k x d/c  

  Art. 7b(1)(b): kX/c + lY/d <= (1,05) x k/c x (X +Y)  

 

where  

“c” represents the nominal value of one voting instrument and  

"d” represents the nominal value of one non-voting instrument. 

 

 

 

 

 

 

Proposed EBA method:

Parameter for rule 1 (max.125%) 1000%

Parameter for rule  2 (105%) 550%

Proposed EACB method:

Parameter for rule 1 (max.125%) 100%

Parameter for rule  2 (105%) 100%

Instrument Number Purchase price at issuance

voting 1 100 (nominal value) € 6 6%

non-voting 1 1000 (incl. 900 share premium) € 60 6%

Distributions
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Q2: How do you assess the proposal to disqualify all dividend multiple 

instruments when the 105% limit is breached, for joint stock companies or non-

joint stock companies, where applicable? In which circumstances would this 

limit not work or be breached without the institution being able to prevent this 

breach? 

We deem the 105% limit to be especially conservative. 

Above all some legal impediments can emerge due to the national company law, e.g. the 

General Assembly decides to pay distributions on non-voting instruments but not on 

voting instruments. Another case could be that the General Assembly decides to make 

distributions on voting instruments but waive the payments on voting instruments.  

There could also be the case that provisions on non-voting instruments are already 

changed with the aim to reach full CRR-eligibility. If there are higher multiples than 

proposed within the EBA BTS such instruments would be completely disqualified 

according to this draft and also not fall under the transitional provisions of CRR. We 

believe that also such instruments have to fall within transitional provisions according to 

Art. 484 ss. CRR. 

It has to be considered that many cooperatives distribute dividends almost entirely on 

the non voting shares held by members who are already subscribers of voting shares. 

While this condition is necessary to qualify for the alternative approach (Art. 7b(5)(a)) it 

is not sufficient. In cases where this condition is fulfilled and the distributions are 

performed on non-voting instruments but where the quantitative limits are still 

applicable, the 105% threshold would be breached naturally: the calculation of 

percentage distributions of non-voting shares on voting instruments would in fact lead to 

misleading comparisons. 

We propose that only the amount of instruments exceeding the determined percentage 

should disqualify from CET 1 and be at least eligible as AT 1. 

 

Proposed EBA method:

Parameter for rule 1 (max.125%) 1000%

Parameter for rule  2 (105%) 550%

Proposed EACB method:

Parameter for rule 1 (max.125%) 100%

Parameter for rule  2 (105%) 100%
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Q3: Is the application of the different tests clear? How do you assess the 

approach retained for non-joint stock companies? 

 

Drafting issues 

All in all we believe that the rules for Non-Joint Stock companies, in particular, are not 

sufficiently clear and may require some improvement. 

In particular: 

 The wording of Recital 5 gives the impression to be in contradiction with the 

relevant provision (Art. 7b(5)(e)). 

 We believe that the provisions (e.g. Art. 7b(5)(c)) of the draft RTS are not always 

drafted in the same clear language as the recitals (e.g. Recital 7). 

 We also believe that the references to the waiver (Art. 7b(10)) for conditions (a) 

and (d) are not always correct. Under Recital (6) it is stated that “When a 

recapitalisation is needed or in similar circumstances, those rules could therefore 

be waived by competent authorities in order to give non-joint stock companies 

access to a broader market of investors.” while Art. 7b(10) states that “Points (a) 

and (d) of paragraph 5 shall not apply under recapitalisations or other emergency 

situations.” 

We would invite EBA to reconsider the drafting in order to avoid misleading 

interpretations. 

 

The decision tree is not evident in the text of the RTS 

The tests illustrated in the explanatory box and the decision tree (page 17) are clearer 

than the text of the draft RTS itself. While the tests identify three distinct cases for 

cooperatives to be eligible for the alternative approach (a multiple that is set 

contractually or statutorily; the ownership of non-voting instruments limited to holders of 

voting instruments and the principle of “one man one vote”; the presence of a legal cap 

on voting instruments), only two paragraphs specify such provisions: Art. 7b(5) and (6). 

Moreover the alternative scenarios under Art. 7b(5) and (6) should be easier to 

distinguish. 

 

Article 7b(5)(e) should be positively formulated 

Article 7b(5)(e) is stipulating that the multiple of the distribution should not be set 

contractually or statutorily, which does not necessarily make clear under which 

circumstances a multiple would be allowed. At first sight it seems that the way how such 

a multiple is set may be decisive. We suggest that a positive wording is found or that it is 
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simply added “or not otherwise predetermined”. Otherwise the question could arise how 

a distribution should be set. 

 

Substance of the provisions 

Moreover we believe that the substance of the proposed rules is not always in line 

with the reality of cooperative banks. 

 

Art. 7b(5)(b) does not list all possible cases 

According to Art. 7b(5)(b), limitations on voting rights are addressed as an issue of “one 

man:one vote” principle or as a limitation on the number of voting rights any holder may 

hold. We see several cases not reflected. There are cases, indeed, where there is no limit 

to the ability to hold voting shares but the voting right itself is limited (example: 5 voting 

instruments may represent one voting right). An alternative wording should be 

considered, such as: “The number of the voting rights of any single holder is limited, 

either  for example because each holder only receives one voting right irrespective of 

the number of voting instruments he holds, or because the number of voting instruments 

any holder may hold is limited under the statutes of the institution or under applicable 

national law;”. 

 

Art. 7b(5)(c) – Guidance on low distributions 

The draft RTS does not provide guidance in assessing how distributions shall be deemed 

to be low (Art. 7b(5)(c)) in relation to other comparable instruments. Recital (7) of the 

draft RTS suggests that the distributions on CET1 “instruments issued by comparable 

institutions, notably when they are established in the same Member state, may be taken 

into account, in particular regarding the distributions on those instruments when issued 

by institutions qualifying as a cooperative society, savings institution, mutual or similar” 

or alternatively that “the level of distributions on subordinated instruments included in 

Tier 2 issued by the institution could be used as a benchmark as those instruments are 

senior to CET1 instruments”. However, in our view, such an approach does not take into 

account market conditions and may foster a competition towards lower distributions 

among cooperative banks. 

 

Art. 7b(5)(e) 

We understand that EBA aims to avoid a direct relation between the distributions on 

voting instruments and the multiple distributions on instruments with fewer or no voting 

rights. However, it has also to be considered that it is common practice for cooperatives 

to set for dividends contractually or statutorily the multiple and that establishing the 
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value of multiple distributions each year during the general assembly may turn out to be 

burdensome. 

In addition, the provision according to which the “multiple of the distribution on the 

voting instrument” should not be “set contractually or statutorily” (Art. 7b(5)(e)) would 

create difficulties to these companies which already envisage such features in their 

statutes.  

 

Art. 7b(6) 

In some jurisdictions it is not common that legal caps are externally set by national 

applicable law. However, there is the possibility to have a cap which is normally set 

statutorily or contractually. Also Art. 29(3) CRR does not differentiate between legal and 

statutory caps. In such cases we believe that statutorily or contractual caps should be 

acknowledged. Moreover, capped distributions on voting instruments are envisaged only 

in some Member States. However, even when the reference for the multiple dividend 

instruments is represented by capped distributions on voting instruments (Art. 7b(6)), 

the institutions would have to comply with further criteria and demonstrate that 

distributions are low in relation to comparable instruments and in terms of payout ratio. 

We believe that this provision is redundant. 

 

Art. 7b(9),(10) 

Art. 7b(9) introduces assessment and information requirements when distributions are 

decided. This would result in a huge burden for both banks and supervisors. Moreover, 

Art. 7b(10) introduces some exemptions in recapitalisation cases. These cases should 

also include other capitalisation events. Especially under the current situation, where 

banks have to capitalise themselves to comply with CRD4 buffer requirements. 

 

All in all, we believe that the approach retained for non-joint stock companies is too strict 

and burdensome and foresees many criteria that would actually restrict its applicability. 

 

Q4: How do you assess the applicability of the conditions in paragraph 2? 

According to Art. 7b(2)(d) the same dividend multiple shall apply to all instruments with 

a dividend multiple. Due to different market expectations at the date of issuance a 

corridor between 100% and limits on multiples up to 200% should be possible. 
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Q5: Is the chosen approach applicable to all instruments that may be issued by 

non-joint stock institutions? 

Not in all jurisdictions non-voting instruments may be subscribed only by voting 

shareholders.  

Furthermore, the provision according to which the “multiple of the distribution on the 

voting instrument” should not be “set contractually or statutorily” (Art. 7b(5)(e)) would 

create difficulties to these companies which already envisage such features in their 

statutes.  

In some jurisdictions it is not common that legal caps are externally set by national 

applicable law. However, there is the possibility to have a cap which is normally set 

statutorily or contractually. Also, Art. 29(3) CRR does not differentiate between legal and 

statutory caps. In such cases we believe that statutorily or contractual caps should be 

acknowledged. 

Q6: How do you assess the proposed levels of 30% for the payout ratio in 

paragraph 5(d) of Article 7b? 

It is not clear the reference of the 30% limit for the payout ratio, in particular whether it 

should be intended as an average payout on all instrument classes, or as global 

payments on all instruments. We understand that it should be intended as a global limit 

on all instruments, we would ask EBA to draft the provision more clearly. 

We believe that the 30% threshold for payouts to be deemed low is quite conservative. 

For NJS there is no need to retain the 70% of their earnings, especially considering that 

cooperatives already retain a large part of their earnings before allowing distributions. 

Moreover this could turn into a punitive measure in years of low profits, while such limit 

is not envisaged for JS companies. We understand that over a 5 years period the effect of 

declining profits should be amortised, however we invite EBA to reconsider such limit to a 

higher threshold. Moreover, a payout ratio level of 30 % is also very low when compared 

to distribution policies of comparable Joint Stock companies. Moreover, if distributions 

are limited without considering the solvency profile of institutions, highly capitalised 

banks will turn to be overly capitalised, while, on the other hand, distribution limitations 

do not give room for capitalisation in banks in need for it. 

It should also be kept in mind that usually National Generally Accepted Accounting 

Principles are used to define the basis for distributions. The focus on profits seems to be 

too narrow as due to national definitions of profits these items could differ within the 

income statement. In some jurisdictions profits often just reflect the intended 

distributions as parts of the year earnings are booked to specific reserves. The definition 

of the payout ratio according to Art. 7b(7) should rather be calculated on the basis of 

distributable items according to Art. 4(1)(128) CRR. 

Finally, the proposed distribution limits do not take into account CRD4’s distribution 

limitations from buffer levels, it also fails to consider the current solvency situation of the 

bank. Distribution limits also create serious level playing field issues when comparing 



 

European Association of Co-operative Banks  
Groupement Européen des Banques Coopératives 
Europäische Vereinigung der Genossenschaftsbanken 

 

 

 

Page | 14  
 

distribution possibilities between single share class banks and multiple share class banks. 

Limitations hinder capitalization possibilities for non-joint stock companies due to the 

proposed 30% distribution limitation, such limitations do not affect single share class 

banks regardless of the level of their distributions. 

 

Q7: please provide data on the distributions on instruments as well as possible 

references to be used as benchmarks for the distributions on voting instruments 

issued by non-joint stock companies. How would you assess that distributions 

on voting instruments issued by non-joint stock companies are low? Can you 

suggest a methodology? 

--------- 
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II. Preferential distributions (Art. 28(4), 28(5)(c) CRR) 

 
 

It is not unusual in cooperatives that voting rights and distributions are differentiated into 

different instruments. In these cases the instrument with voting rights normally receives 

zero distributions and the instrument receiving distributions has no voting rights. 

Furthermore ownership of the instrument receiving distributions is limited to members 

only. As voting instrument has zero distributions there clearly cannot be multiple 

distributions. Also drag on own funds is comparable to single instrument, since only one 

instrument receives distributions. In these cases substance over form approach should be 

considered and thus these instruments should be clearly scoped out of the RTS. 

 

The meaning of preferential distributions (Art. 7c) 

The members of the EACB strongly appreciate the clarifications laid down in Article 7c on 

the meaning of preferential distributions. In fact, they will help to clarify that many cases 

of differentiated payments in cooperative banks will not be considered as preferential 

payments under article 28(1)(h)(i) of the CRR. However, we believe that the wording 

requires further improvement: The cases listed under (a) to (e) are not necessarily 

complementing each other. Certain cases could fall under several conditions. While it 

may be evident for the authors that this is not intended, future users of the provision 

may take a different view so that problems of application may occur. 

 

In particular, a situation as described under 7c(d), meeting also the condition of para. 

5(a) of article 7b, could nevertheless be considered as falling under condition (e). It 

should therefore made clear beyond any ambiguity that this is not so. In order to achieve 

such a result, we would recommend to reword Article 7c(d) as follows:  

 

“(e) there are differentiated levels of distributions, other than under 7c(d), unless 

where the conditions of Articles 7b are met.” 
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III. Treatment of internal instruments 
 

In addition to instruments held by third parties, several cooperative banks1 also have 

instruments that are only distributed intra-group. For example, Rabobank has Rabobank 

Certificates (held by third parties) and (internal) shares. The (internal) shares are 

exclusively held in Rabobank Nederland by local member banks, are used for the re-

allocation of capital and do not carry any voting rights.  

 

On the basis of the current wording of the RTS it could be concluded that the cooperative 

banks having internal instruments, may have difficulties to comply with the rules included 

in the RTS. As these instruments are only used for re-allocation of capital, we feel that 

these instruments should not fall within the scope of the RTS. In order to exempt internal 

instruments explicitly from the application of the RTS, we propose to add an article along 

the following lines to the RTS: 

 

New: Article 7d 

“Intra group instruments are exempted from articles 7b and 7c. Intra group instruments 

are instruments between two or more institutions or between one or more institutions 

and a central body which are included in any of the following: 

 

(i) the institutional protection scheme as referred to in Art. 113 (7) CRR or the network of 

institutions affiliated to a central body, as referred to in Art. 10 of the CRR and Art. 21 of 

CRD IV. 

 

 

  

                                                
1 Among these cooperative banks there are: Rabobank, OP-Pohjola Bank, Volksbank 
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Annex: Background information on Nykredit Realkredit 
 

Nykredit is a customer-driven financial mutual, founded by its customers and operating 

for its customers for more than 150 years. The main clause in the Articles of Association 

of Foreningen Nykredit has this wording: “The object of the Association is to be 

shareholder of the Nykredit Group and thereby carry on mortgage banking and other 

financial business for the benefit of its members.”  

Rather than looking for short-term gains, Nykredit's owners aim at long-term customer 

relationships and returns. The three associations own 97,75% of the shares of the 

holding company which owns Nykredit Realkredit, the operation non-listed joint stock 

company cf chart. 

The group structure of Nykredit is mainly reflecting the deregulation of the Danish 

financial sector. The existence of joint stock companies owned by one or several non-

joint stock companies (mutuals) is a result of  changes of  national legislation of mortage 

banks and commercial banks in the late 1980s. Mortage mutuals was required to set up a 

joint stock company to be able to provide both mortgage lending activity and commercial 

banking activities. Otherwise it would have been restricted to only provide mortgage 

lending which would not be a viable solution in the long run.  

Nykredit needs to have two classes of CET1 instruments. Besides the owners (the 

mutuals), other investors (outside and inside the group) with no voting rights would be 

the second class of investors.    

The aim will be to: 

 To have the option to strengthen CET1 quickly in times of increasing regulatory 

capital requirements 

 To create a CET1 instrument to which Additional Tier 1 capital and Tier 2 capital 

can be converted into if capital triggers have been breached 

 To counter the criticism from rating agencies for Nykredit’s lack of options as a 

mutual-based institution 

 To maintain the mutual-based owner structure of Nykredit 
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Contact: 
 
The EACB trusts that its comments will be taken into account. 
 
For further information or questions on this paper, please contact: 
- Mr. Volker Heegemann, Head of Department (v.heegemann@eacb.coop) 
- Mr. Marco Mancino, Adviser, Banking Regulation (m.mancino@eacb.coop) 

 

Foreningen 

Nykredit

Ownership 89.80%

Industriens Fond

Ownership 4.70%

Foreningen 

Østifterne

Ownership 3.25%

PRAS A/S

Ownership 2.25%

Nykredit Holding 

A/S

Nykredit 

Realkredit A/S

Ownership 100%

Will be the issuer of shares with no 

votes
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