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Credit Agricole SA response to EBA public consultation

Following the EBA’s draft guidelines on sound remuneration policies and disclosure issued on 4 March 2015, Crédit Agricole SA would like to communicate to the EBA its position and comments in relation to this public consultation.
These guidelines intend to further develop 2010 CEBS guidelines in light of more stringent rules imposed by CRD IV and to enable consistent, efficient and effective implementation of CRD IV requirements by all institutions, as well as promote sound compensation practices for the whole financial sector. In this respect, we welcome the introduction of these guidelines.  
Nevertheless, for several new proposals, we question the rightfulness of the EBA to modify the scope of the CRD or to change the proportionality principle which has been enshrined into the Directive by the co-legislators. Moreover, we notice that some of the new rules included in the guidelines appear to be inapplicable as they are often in contradiction with national legislation recently amended in member states following the adoption and the transposition of CRD IV rules. 
French Banks have decided to draft a common memorandum in order to underline main issues raised by the proposed guidelines. Crédit Agricole SA was fully involved in the response memorandum drafting and is greatly concerned by the following topics:
I. Questioning of proportionality principles :
a. Group context: a substantial extension of CRD’s remuneration related provisions at consolidated, sub consolidated and individual level is largely recommended throughout the guidelines. Removing the possibility to “neutralize” some provisions in small and less complex entities of the group which do not contribute to systemic risk would lead to disproportionate costs, administrative burden and would generate great complexity. Furthermore, this situation would create an uneven playing field between in-scope and out-scope firms by applying the CRD IV rules to subsidiaries located outside EEA or to asset management, insurance activities which are already covered by AIFMD/UCTIS and Solvency directives.
b. Individual level: the removal of so-called neutralization thresholds which is currently common practice among European Banks would have major impacts on a large number of employees with the lowest remuneration levels and who have very low impact on the risk profile of the company. The attractiveness of these jobs would be strongly jeopardized. Banks would be obliged to increase fixed pay for retaining purpose which would be contrary to the CRD IV objectives. The implementation of a de minimis threshold that could be applicable consistently to the EU banking industry is strongly recommended among French banks. 
The removal of the proportionality principle combined to the cancellation of the individual threshold as described in the guidelines would conduct Crédit Agricole to increase the number of employees receiving deferred variable remuneration from  360 persons to 5 335 persons.
ii. Remuneration structure :

a. Share type instruments: the impossibility to use share-linked instruments suggested in the guidelines is likely to create complexity in managing the shares awarded and legal, fiscal, regulatory issues in some countries. Share-linked instruments reflect the evolution of the share performance and thus have exactly the same effect as payment into shares in terms of risk alignment with the long term interest of the institutions and the shareholders. Cash indexed instruments are operationally much less complex.
The EBA recommends using hybrid instruments (AT1, T1, T2) in addition to granted shares. These instruments are however quite complex and targeted to institutional investors, not to “retail” population. They require a high level of financial knowledge to understand their mechanism. Moreover the liquidity of these instruments would be extremely reduced. For these reasons, these instruments are not appropriate to be granted to all categories of identified staff.  

b. Retention periods: current market practice is to have a 6 -month retention period in order to minimize the gap between taxation price and share price disposal. A one year retention period would generate tax, treasury and HR issues for employees without improving the alignment of incentives with the long-term interests of the institution.
***

Besides main issues mentioned above and included in the common response from French banks, Credit Agricole SA would like to take the opportunity of this memorandum to highlight specific issues which could impact our own internal organization. 
i. Remuneration policy

a. Remuneration policy for all staff: The EBA Guidelines (§14) by applying to all staff, remuneration policy requirements applicable only to identified staff under CRD IV, are creating stricter rules than the one of the CRD IV and may not be appropriate for a large number of employees. 
ii. Pay out process for variable remuneration
a. Differentiation of deferred periods depending on institution’s activities, business cycle and risk profile: Differentiating periods depending on the activity of the identified staff is a burdensome process which requires extensive internal resources and thus excessive cost. The current 3 year deferred period which is applied within the group (except for certain countries where national regulation requires longer periods, ie 5 years) enables to accurately evaluate risk adjustment for all identified staff activities.
b. Extension of deferred period for members of the management body and senior management: The guidelines make a 5 year deferred period necessary for members of the management body and senior management. Due to proportionality principle, the length of deferred period for “management body and the senior management” should be the responsibility of the institution. By setting a minimum 5-year deferred period, the guidelines are creating stricter rules than the ones of CRD IV and the application of these new rules on a solo or sub consolidated level may not be appropriate.
c. Minimum amount of variable remuneration to be paid in instrument: once again, the guidelines are creating stricter rules than the ones of CRD IV. Art. 94 (1) (I) of CRD IV states that 50% at least of the total variable remuneration is to be paid in shares or equivalent ownership interest however it is never specified that the 50% must apply to non-deferred and deferred parts. Each part should include equity instruments but not necessarily in the 50% proportion. In this respect, the guidelines go beyond the current regulation. Moreover, the obligation to pay 50% of the non-deferred variable remuneration in instruments is not mentioned in the French transposition of the CRD IV (cf. art. L. 511-81 of the Ordonnance n° 201-158 20 February 2014).
iii. Disclosure by institutions and internal transparency
Ratio between the variable and fixed remuneration: the guidelines specify that the ratio between variable and fixed remuneration should be disclosed for different categories of identified staff but it goes far beyond the CRD IV requirement (art. 94 (1) (g) (i)) which does not state that the maximum ratio between the variable and fixed remuneration should/could be different from one employee category to another.
***

Credit Agricole SA is concerned by all points mentioned above which will have major impacts for French and European banks (competition issues, administrative burden, substantial additional costs). Besides all sizeable disadvantages generated by these new requirements, it seems to us that the main goal of these guidelines lying into the improvement of the alignment of risk and reward in remuneration policy misses its initial target. 
Finally, in our opinion, the fact that several guidelines go beyond directive requirements will inevitably lead to worsen the uneven playing field for EEA based institutions compared to their peers based in third countries.
The recognition of the proportionality principles in the form of an exemption for small companies and a common de minimis threshold for identified staff would reinforce a global harmonization of remuneration rules within the EEC. 
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