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To: Marine Wurtz (Legal and Compliance Director) and Antoine Niqueux (Legal 
Counsel - Product & Regulatory Affairs)    
Swile 

Cc:     From:  Pierre Storrer 

Date:  15 October 2021 

Re:  Responses to the EBA consultation on the limited network exclusion 
(Consultation Paper, Draft Guidelines on the limited network exclusion under 
PSD2, EBA/CP/2021/28, 15 July 2021) 

 

First of all:  

On the competence of the EBA 

We refer you to the attached consultation by Professor Thierry Bonneau. 

On the questions and divergences identified by the EBA 

These EBA Draft Guidelines were drawn up in response to the numerous questions received 
on the interpretation of the Limited network exclusion (LNE); questions which reveal 
significant divergences between Member States (Draft Guidelines, sect.2, sect.4.1, §5, and 
sect.5). 

The EBA makes the following comment:  

“At the technical level, the proposed guidelines identify the topics for which market 
participants showed the highest uncertainty about the application and implementation of the 
requirements under Article 3(k) and Article 37(2) of the PSD2 - with the aim to provide more 
clarity on those topics” (5.1, B). 

We do not, however, know the details of these questions which, besides, are clearly not 
included in the PSD2 Q&A in the EBA's Single Rulebook tool. 

Generally speaking, the "baseline scenario" outlined by the EBA is open to criticism, to say 
the least: “While additional clarifications on LNE were introduced in the revised PSD2, the 
current EU legislative framework leaves still too much room for interpretation. Without further 
specification on the application and implementation of the requirements under Article 3(k) and 
Article 37(2) of the PSD2, the divergence between Member States will persist. Further, the 
potential disadvantage of regulated market actors in comparison to service providers applying 
the LNE may remain” (5.1, C).  

Because the leeway for interpretation left by PSD2 (nonetheless smaller than with PSD 1 and 
to be further reduced by the forthcoming PSD 3) is, on the contrary, necessary to enable the 
innovation brought about by fintechs; this innovation is at the heart of the Commission's 
strategies both in terms of digital finance (Communication on a Digital Finance Strategy for 
the EU, COM(2020) 591 final, 24.9.2020) and in terms of retail payments (Communication on 
a Retail Payments Strategy for the EU, COM(2020) 592 final, 24.9.2020) 



  

 

 2 
 

As for the assertion that regulated market actors would be at a disadvantage compared to non-
regulated ones, this is quite simply meaningless: by definition, all cases of exclusion (there are 
15 in PSD2) offer their market actors a freedom not enjoyed by those who are not excluded. 
But this is not the issue; it is in the legitimacy, in terms of legislative policy, of treating actors 
who are not involved in the same business differently. 

On user protection 

Note in §4 of Recital 4.1 of the Draft Guidelines: "it should be noted that users carrying out 
transactions with these payment instruments do not benefit from the protection envisaged under 
PSD2", is a pure tautology: hypothetically, what is outside (of PSD2) cannot be inside (and 
benefit from the protection of PSD2). 

The definition, both positive and negative, of the scope of application of PSD2 is again a 
fundamental choice of legislative policy, falling within the competence of the EU legislator 
rather than the EBA. 

However, we note that the LNE is not "without rights". The Banque de France is competent to 
ensure the security of payment instruments benefiting from the LNE, pursuant to Article L. 
521-3, II, paragraph 2, of the French Monetary and Financial Code (CMF), referring to Article 
L. 141-4, I, paragraph 4, which in turn refers to Article L. 311-3. 

Guidelines that would add to PSD2 

PSD2 itself expressed concern, in Recital 13, that the LNE was too open: “Feedback from the 
market shows that the payment activities covered by the limited network exclusion often 
comprise significant payment volumes and values and offer to consumers hundreds or 
thousands of different products and services. That does not fit the purpose of the limited 
network exclusion as provided for in Directive 2007/64/EC and implies greater risks and no 
legal protection for payment service users, in particular consumers, and clear disadvantages for 
regulated market actors. To help limit those risks, it should not be possible to use the same 
instrument to make payment transactions to acquire goods and services within more than one 
limited network or to acquire an unlimited range of goods and services”. 

The question of exclusions in general was even raised in recital 4: “Many innovative payment 
products or services do not fall, entirely or in large part, within the scope of Directive 
2007/64/EC. Furthermore, the scope of Directive 2007/64/EC and, in particular, the elements 
excluded from its scope, such as certain payment-related activities, has proved in some cases 
to be too ambiguous, too general or simply outdated, taking into account market developments. 
This has resulted in legal uncertainty, potential security risks in the payment chain and a lack 
of consumer protection in certain areas. It has proven difficult for payment service providers 
to launch innovative, safe and easy-to-use digital payment services and to provide consumers 
and retailers with effective, convenient and secure payment methods in the Union. In that 
context, there is a large positive potential which needs to be more consistently explored”. 

So if PSD2 had wanted to further restrict the scope of the LNE, it would have indicated it into 
Article 3 (k). But it did not do so. 

Or else PSD2 would have expressly mandated the EBA to specify the conditions and scope of 
the LNE. It did not do this either. 

For all that, a PSD2 review process has already been initiated. The Commission makes this 
clear in its important Communication of 24 September 2020 "on a Retail Payments Strategy 
for the EU".  

In particular, this provides: “as part of the Payment Services Directive (PSD2) review process, 
evaluate any new risks stemming from unregulated services, especially technical services 
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ancillary to the provision of regulated payment or e-money services, and assess whether and 
how these risks can best be mitigated, including by subjecting the providers of ancillary 
services or outsourced entities to direct supervision. This could be done by bringing certain 
activities under the scope of PSD2 where justified. The Commission will also assess the 
adequacy of the exemptions listed in PSD2 and evaluate the need for changes in prudential, 
operational and consumer protection requirements” (p.21). 

But what the PSD2 has not done, or has not yet done, the EBA Guidelines cannot do, nor 
anticipate, unless the EBA sets itself up as the legislator of the Union. 

On digital innovation 

In its communication "on a Digital Finance Strategy for the EU", the Commission emphasised: 
“Payment services play a key role among digital financial services, being at the cutting edge 
of innovation and instrumental to support the digital economy” (p.2). 

This broad movement towards open banking, or even open finance, should not be held back by 
an overly narrow interpretation of PSD2 and its exclusions, including the LNE. 

However, "open innovation" is very often found at the border (and on the fringes) of the 
major texts, as the blessing of PSD2 of the payment initiation and account information services 
has shown.  

It is much the same for the LNE: in the French market, in particular, it has enabled the 
emergence of innovative players (fintechs) that have created new digital products and services; 
not only new but products that unsettle the established monopolies that had lazily stuck with 
paper securities. 

It should be added that fintechs which may be eligible for the LNE when they start out will 
usually seek, one by one as they grow, a payment institution or e-money institution licence. In 
this way they are part of a kind of "gradual regulation" that has proved its worth. 

Q1. DO YOU HAVE COMMENTS ON GUIDELINE 1 ON THE SPECIFIC PAYMENT 
INSTRUMENTS UNDER ARTICLE 3(K) OF PSD2? 

On guidelines 1.6 and 1.7, in general 

This 1st Guideline relates to "specific payment instruments" as referred to in Article 3 (k). 

The Draft Guidelines themselves recognise that Article 3(k) concerns all payment instruments, 
as defined in Article 4(14) of PSD2, without distinction: “Furthermore, the EBA took into 
account that Article 3(k) of PSD2 distinguishes neither between different types of instruments 
(card-based or others), nor the format of the instrument (physical or digital). The EBA, 
therefore, proposes in Guideline 1.1 that service providers should be able to use all payment 
instruments under PSD2 for the purpose of the LNE” (4.2.1, §8).  

Draft Guidelines 1.6 and 1.7, however, deal with a single card-based means of payment. But 
the EBA should not be able to make a distinction where the PSD2 does not make a distinction 
(Ubi lex non distinguit nec nos distinguere debemus). 

This is especially true since, in general, PSD2 is largely indifferent to the payment means or 
instrument considered. Recital 21 even advocates technological neutrality: “The definition of 
payment services should be technologically neutral and should allow for the development of 
new types of payment services, while ensuring equivalent operating conditions for both 
existing and new payment service providers”. 
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As for the term "card-based means of payment", it is unclear what precisely is meant by this 
term in relation to the concept of "card-based payment instrument" in Regulation (EU) 
2015/751 of 29 April 2015 on interchange fees for card-based payment transactions.  

Neither PSD2 nor the LNE is the place to lay down special rules for card-based payment 
instruments or means. 

On guideline 1.7 (and recital 14) 

The permission granted by Guideline 1.6 is therefore followed by a prohibition rule: 
prohibiting the combination, in (or on) a single card-based means of payment, of regulated and 
non-regulated payment instruments or, rather, of instruments "in" and "outside" of PSD2. 

The justification for this ban is exclusively consumerist as stated in recital 14: “The EBA, 
however, was of the view that combining regulated and non-regulated payment instruments in 
a single card-based means of payment would make it difficult for the users of the instrument 
to delineate between the two and understand which instrument they will be using”. 

However laudable it may be, the general objective of consumer protection should be 
insufficient to prohibit such cumulation. 

Rather than prohibiting this, the emphasis could be placed on providing users with more 
information on the content of their card or payment solution, especially since, in the digital 
age, the combination of several different payment methods on the same instrument does not 
seem to be a compelling argument. 

All the more so as the EBA itself, in its time, identified the notion of "e-wallet solution", 
linked to the card and defined as the solution "allowing a customer to store data relating to one 
or more payment instruments in order to make payments with several online merchants" (Final 
guidelines on the security of internet payments, EBA/GL/2014_Rev1, 19 Dec 2014, pt 12).  

Whether physical or electronic, such a wallet solution would thus have the advantage of 
bringing together several payment instruments or applications (within the meaning of Article 
2, 21) of Regulation (EU) 2015/751) with different regimes; this combination should not pose 
a problem as long as, beyond the common physical or digital medium, each of the instruments 
or applications is (i) technically separate from the others (perfectly watertight), (ii) subject to 
its own conditions of use and acceptance (clearly differentiated networks of acceptors) and (iii) 
the user-consumers are expressly informed and have been able to give their informed consent. 

Furthermore, what exactly is a "single card-based means of payment"? The expression is 
clearly not to be found in the PSD. As mentioned above, PSD2 only recognises the very 
secondary concept of "card-based payment instruments"; secondary because it is linked to the 
new funds availability confirmation service in Article 65. 

On guideline 01.11 (and recitals 20 and 21) 

Both the rationale and the stated rule deserve to be clarified.  

Because what happens “alongside” PSD2 (one or more cases of exclusion) should not 
theoretically concern PSD2, whether or not there is an accumulation of several exclusions, 
including LNE-related exclusions. 

In other words, the EBA should not be able to take back with one hand (interpretation of the 
LNE) the freedom given with the other hand by PSD2 (exclusions). 

Q2. DO YOU HAVE COMMENTS ON GUIDELINE 2 ON THE LIMITED NETWORK OF SERVICE 
PROVIDERS UNDER ARTICLE 3(K)(I) OF PSD2? 
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On guideline 2.1 (and, as a last resort, guideline 2.6) 

Guideline 2.1 (a) states that, when assessing the limited nature of the network, the competent 
authorities should take into account the following criterion: “A direct contractual agreement 
for acceptance of payment transactions is concluded between the issuer of the payment 
instrument and each provider of goods and services operating within the limited network”. 

Is it just something that the authorities will have to take into account when it exists? Or will it 
become an obligation for issuers of specific payment instruments to contract directly with 
suppliers, possibly through a third party (2.6)?  

The rule, which is unprecedented, is not clear and, above all, is not in line with the market 
reality for specific payment instruments. This is because these instruments are increasingly 
being hosted in universal Visa or Mastercard payment cards, the use of which is not “restricted” 
through direct contracts between issuers and acceptors, but by the opening or closing of so-
called “MCCs” (Merchant Category Codes) by the schemes at the request of the issuers. 

On guideline 2.5 

This guideline 2.5 would benefit from an explanation. 

Unless it is merely a repetition - which would then be superfluous - of this sentence from recital 
13 of the PSD2: “To help limit those risks, it should not be possible to use the same instrument 
to make payment transactions to acquire goods and services within more than one limited 
network or to acquire an unlimited range of goods and services”.	
By way of comparison, ACPR Position 2017-P-01 states (rather clumsily) in this regard: "It 
should be noted that a company may be exempted from authorisation and accept several means 
of payment as long as its activities fall within the same limited range or network" (pt 4). 

On guideline 2.7 

Among the seven (sub)guidelines in Guideline 2, it is stated that only two of them (2.1 and 2.2) 
need to be applied restrictively in order to avoid a specific purpose payment instrument 
becoming a general purpose payment instrument. 

The process is surprising: the first two (sub)guidelines must be more important than the next 
five, since they are subject to their own interpretation rule. 

But, above all, the EBA does not contribute anything that is not already in the PSD2: recital 
14, in fact, already clearly states: “Where such a specific-purpose instrument develops into a 
general-purpose instrument, the exclusion from the scope of this Directive should no longer 
apply”.  

Q3. DO YOU HAVE COMMENTS ON GUIDELINE 3 ON THE INSTRUMENTS USED WITHIN 
THE PREMISES OF THE ISSUER UNDER ARTICLE 3(K)(I) OF PSD2? 

No comment. 

Q4. DO YOU HAVE COMMENTS ON GUIDELINE 4 ON THE LIMITED RANGE OF GOODS OR 
SERVICES UNDER ARTICLE 3(K)(II) OF PSD2? 

No comment. 

Q5. DO YOU HAVE COMMENTS ON GUIDELINE 5 ON THE PROVISION OF SERVICES 
UNDER ARTICLE 3(K) OF PSD2 BY REGULATED ENTITIES? 
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On guidelines 5.1 and 5.2 

The EBA Draft Guidelines that would allow regulated entities (payment service providers, e-
money issuers) to also provide services based on instruments excluded under the LNE are 
welcome. 

In France, such "cumulation" between regulated and excluded services is not currently 
possible, according to ACPR position 2017-P-01: "To ensure that there is no ambiguity about 
the regime of the proposed means of payment, the combination of approval status with 
exemption status is prohibited. In this context, institutions whose authorisation permits the 
provision of means of payment (payment services or electronic money) cannot validly claim 
to benefit from an exemption from authorisation for some of their activities, even if these 
activities comply with the exemption criteria. If necessary, the establishment of another legal 
structure should be considered for the provision of exempted means of payment" (pt 26). 

Q6. DO YOU HAVE COMMENTS ON GUIDELINE 6 ON THE NOTIFICATIONS UNDER 
ARTICLE 37(2) OF PSD2? 

No comment. 

Q7. DO YOU HAVE COMMENTS ON GUIDELINE 7 ON THE LIMITED NETWORK UNDER 
ARTICLE 3(K)(III) OF PSD2? 

In point 4.2.7 of the "Background and rationale" section of the Draft Guidelines, EBA states 
that instruments referred to in Article 3(k) (iii) of PSD2 do not have to meet the criteria of 
"limited network" (Guidelines 2) or "limited range of goods or services" (Guideline 4) in order 
to qualify as such, as these remain at the discretion of each Member State. 

However, Guideline 1.1 prohibits the combination of this exclusion with another exclusion 
referred to in Article 3(k) of PSD2, and Guideline 1.7 prohibits the combination, in (or on) a 
single card-based means of payment, of regulated and non-regulated payment instruments or, 
rather, of instruments that are “in” and “outside” of PSD2.  

However, it appears that some innovative services, based on these combinations, have been 
developed on the market to facilitate the user experience. This includes the functionality to 
allow personal money top-up payments in a single transaction with the same instrument 
excluded under Article 3(k)(iii).  

Indeed, this top-up service, whether excluded from regulation under payment services and/or 
e-money law by virtue of one of the exclusions in Article 3(k) or included because of a 
qualification as a payment service or e-money, could not be provided by means of the same 
payment instrument if the Draft Guidelines are followed.  

However, it does not seem to us that this prohibition is justified by any advantages for the user. 
The protection of the consumer should not be threatened by the combinations mentioned as 
long as, beyond the common physical or digital medium, each of the instruments or 
applications is (i) technically separate from the others (perfectly watertight), (ii) subject to its 
own conditions of use and acceptance (clearly differentiated networks of acceptors) and (iii) 
the user-consumers are expressly informed and have been able to give their informed consent. 

Otherwise, there is a great risk of hampering innovation as well as complicating the user's 
payment experience.  
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Pierre Storrer 
Avocat à la Cour 
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Thierry Bonneau 
Agrégé des facultés de droit 
Professor at Panthéon-Assas University (Paris 2) 
 

 

 

LEGAL OPINION 

 

 

1. On 15 July 2021, the European Banking Authority (EBA) published a consultation 

paper1 on the draft guidelines on the limited network exclusion as defined in the PSD 

2 Directive of 25 November 20152. This publication has marked the start of a period 

during which all interested parties can submit their comments. This period expires on 

15 October 2021. The final guidelines are to be published after the end of the said 

period3. 

 

2. Article 3 of the Directive of 25 November 2015, entitled “exclusions”, lists those 

transactions and services not covered thereby. It lists 15 exclusions: point (k) of this 

Article concerns services based on payment instruments that can be used only in a 

limited way. Reference is made to Article 3 by Article 37 (2) of the same Directive, 

which is entitled “Prohibition of persons other than payment service providers from 

providing payment services and duty of notification”.  

 

3. Articles 3 and 37 do not authorise the EBA to issue guidelines explaining this exclusion. 

Here there is therefore a difference from other texts of the directive of 25 November 

20154 which expressly authorise the EBA to adopt them in accordance with Article 16 

 
1 EBA, Consultation Paper, Draft Guidelines on the limited network exclusion under PSD2, EBA/CP/2021/28, 15 July 2021. 

2Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 November 2015 on payment services in the internal 

market, amending Directives 2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation  (EU) No 1093/2010, and repealing Directive  

2007/64/EC. 
3 Consultation Paper, pages 3 and 4. 
4 See Article 5 (4), Dir. 25 November 2015 (criteria to be used to determine the minimum amount of professional indemnity insurance 

or other comparable guarantee); Article 5 (5) (information to be provided for the authorisation of payment institutions and electronic 

money institutions and for the registration of account information service providers); Article 95 (3) (security measures for operational 

and security risks related to payment services); Article 96 (3) (notification of major incidents) ; and Article 100 (6) (complaints 

procedures for alleged breaches of the Second Payment Services Directive). 
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of the Regulation of 24 November 20105. Noting that the EBA has not merely adopted 

guidelines in application of the texts which expressly empowered it to do so6. It has 

also adopted guidelines without a specific mandate to do so7. However, it is not 

because the EBA has already issued guidelines outside the context of any specific 

legislative authorisation (it refers only to Article 16 of the Regulation of 24 November 

2010 in the draft guidelines published on 15 July 2021) that the authority has the actual 

possibility to take the initiative. 

 

4. Hence the relevance of the following question put to us: can the EBA, at its own 

initiative, and therefore without authorisation or legislative delegation, issue 

guidelines? 

 
 

   ++++++++++++++++++++++++++++ 

 
 

5. The guidelines are mainly covered by Articles 1, 8 and 16 of the Regulation of 24 

November 2010 (A). These texts8 were interpreted and clarified by the Court of Justice 

of the European Union (CJEU) in a judgment dated 15 July 20219 (B). It follows from 

these elements that the EBA disregarded the scope of its competence by proposing to 

put in place guidelines relating to exclusions from the limited network (C). 

 

A – The texts 

 

6. One of the tasks of the EBA is to establish consistent, efficient and effective 

supervisory practices within the ESFS and to ensure a uniform and consistent 

common application of European Union law. 

 
5 Regulation  (EU) No 1093/20110 of the European Parliament and of the Council of 24 November 2010 establishing a European 

Supervisory Authority (European Banking Authority), amending Decision No 716/2009/EC and repealing  Commission Decision 

2009/78/EC. 
6 See EBA/GL/2017/08, 12 Sept. 2017 (Art. 5 (4), Dir. 2015); EBA/GL/2017/09, Nov. 2017 (Art. 5 (5), Dir. op. cit.); EBA/GL/17, Jan. 2018 

(Art. 95 (3), Dir. op. cit.); EBA/GL/2017/10, 18 Dec 2017 (Art. 96 (3)) ; EBA/GL/2017/13, 5 Dec 2017 (Art. 100 (6)). 
7 See EBA/GL/2018/07, 4 December 2018 (derogation from the emergency mechanism under Article 33 (6) of Delegated Regulation 

(EU) 2018/389 of 27 November 2017); EBA/GL/2018/05, 17 Sept. 2018 (reporting of fraud data under Article 96 (6) PSD2). 
8 See note Th. Bonneau, Régulation bancaire et financière européenne et internationale [European and international banking and 

financial regulation], Bruylant, 5th ed. 2020, no. 89 et seq. p. 104 et seq. 
9 Court of Justice (Grand Chamber), 15 July 2021, French Banking Federation v. French Prudential Supervision and Resolution Authority 

(ACPR), C 911/19, ECLI:EU:C:2021:599. 
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Article 16, entitled “Tasks and powers of the Authority”, expressly states this in para. 

1 (b). This is echoed in Article 16, referred to as “guidelines and recommendations, on 

the basis of the first paragraph of (1):  

 

Art. 8 (1) (b), Regulation of 24 November 2010 

 

“(b) to contribute to the consistent application of legally binding Union acts, in 

particular by contributing to a common supervisory culture, ensuring consistent, 

efficient and effective application of the acts referred to in Article 1(2), preventing 

regulatory arbitrage, promoting and monitoring supervisory independence, mediating 

and settling disagreements between competent authorities, ensuring effective and 

consistent supervision of financial institutions, ensuring a coherent functioning of 

colleges of supervisors and taking actions, inter alia, in emergency situations”. 

 

Art. 16 (1) para. 1, Regulation of 24 November 2010 

 

“1. The Authority shall, with a view to establishing consistent, efficient and effective 

supervisory practices within the ESFS, and to ensuring the common, uniform and 

consistent application of European Union law, issue guidelines and recommendations 

addressed to competent authorities or financial institutions”. 

 

7. The achievement of these objectives is linked to the issuing of guidelines as indicated 

in Article 8 (2) of the Regulation: “To achieve the tasks set out in paragraph 1, the 

Authority shall have the powers set out in this Regulation, in particular to:.....c) issue 

guidelines and recommendations, as laid down in Article 16”. It does not, however, 

imply that the EBA is free to adopt guidelines. Two conditions are in fact laid down. 

Firstly, the guidelines must fall within the scope of the legislative texts referred to by 

the Regulation of 24 November 2010. Secondly, they may only be taken on the basis 

of express delegations conferred by legislative texts. 
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8. Article 8 (1) (b) of the above-mentioned Regulation refers to the legislative acts 

referred to in Article 1 (2). This is also referred to in Article 16 (1) (2): “Guidelines and 

recommendations shall be in accordance with the empowerments conferred by the 

legislative acts referred to in Article 1 (2) or in this Article”. Noting that the reference 

to the legislative acts referred to in Article 16 is of little relevance, as the latter does 

not expressly mention them. 

 

Art. 1 (2), Regulation of 24 November 2010 

 

“The Authority shall act within the powers conferred by this Regulation and within the 

scope of Directive 2002/87/EC, Directive 2008/48/EC, Directive 2009/110/EC, 

Regulation (EU) No 575/2013, Directive 2013/36/EC, Directive 2014/49/EC, Directive 

2014/92/EC, Directive (EU) 2015/2366 of the European Parliament and of the Council 

and, to the extent that those acts apply to credit and financial institutions and the 

competent authorities that supervise them, within the relevant parts of Directive 

2002/65/EC, including all directives, regulations, and decisions based on those acts, 

and of any further legally binding European Union act which confers tasks on the 

Authority. The Authority shall also act in accordance with Council Regulation (EU) No 

1024/2013.” 

 

9. This text thus defines the scope of competence of the EBA, which corresponds to the 

issues covered by the aforementioned texts, expressly or indirectly. The so-called 

level 1 texts10, which emanate from the European Parliament and the Council, are 

explicitly indicated. This is the case, for example, regarding the SEPA Directive of 25 

November 201511. In addition, there are the level 2 texts, which emanate from the 

European Commission and which are based on the level 1 texts expressly mentioned 

in Article 1 (2), as well as any other legally binding act conferring tasks on the EBA. 

 

 
10 On the distinction between level 1 and 2 texts, see Bonneau, Régulation bancaire et financière européenne et internationale, op. cit., 

esp. p. 91 and 93. 
11 Directive previously cited 
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10. It is thus expressly stated in the Regulation of 24 November 2010 that the guidelines 

of the EBA must fall within the scope of its competence, must correspond to one of 

the tasks entrusted to it and must be authorised by specific legislative delegation. 

These conditions are cumulative, so that, in particular, it is not sufficient for the 

guidelines to fall within its scope of competence in order to be justified. The EBA must 

also have a delegation. Otherwise, it is acting illegally: it was in breach of Article 1 (5) 

of the Regulation which requires the EBA to act “within its respective competences”, 

a text echoed by Article 60a entitled “Exceeding of competence by the Authority”, 

according to which “Any natural or legal person may send reasoned advice to the 

Commission if that person is of the opinion that the Authority has exceeded its 

competence, including by failing to respect the principle of proportionality referred to 

in Article 1 (5), when acting under Articles 16 and 16b, and that is of direct and 

individual concern to that person”. 

 

B – Case law 

 

11. The issue of the EBA’s competence to issue guidelines is at the heart of the judgment 

handed down by the CJEU on 15 July 202112. The question was whether, by adopting 

the guidelines on the governance and supervision of retail banking products, the EBA 

had not exceeded its powers. The case had been submitted to the Court by the French 

Conseil d’État [Supreme Court]13 and clarifications had been provided by the 

submissions filed by the Advocate General Michal Bobek14. 

 

12. The issue is important, as Mr Michel Bobek pointed out,15 because soft law, described 

as “crypto-legislation”16 and in which the guidelines participate, tends to “create 

 
12 CJEU, 15 July 2021, op. cit. 
13 CE Sec. 9-10 ch. 4 December 2019, no. 415550: see Th. Bonneau, Les orientations de l’Autorité bancaire européenne à l’épreuve, via 
la saisine de la CJUE par le Conseil d’État, du droit de l’Union européenne [European Banking Authority guidelines put to the test of 

European Union law via a referral to the CJEU by France’s Conseil d’Etat], BJB January-February 2020. 29; A-C. Rouaud, Les recours 
contre les actes de droit souple des autorités nationales et européennes de surveillance [Appeals against acts of soft law of the national 

and European supervisory authorities], Banque et droit no. 194 November-December 2020, p 9; B. Bréhier, Focus sur le recours contre 
l ‘orientation de l‘EBA sur la « gouvernance produits » Focus on the appeal against the EBA guidelines on “product governance”], Banque 

et droit no. 194 November-December 2020, p 13. 
14 Conclusions of the Advocate General Michal Bobek presented on 15 April 2021, ECLI:EU:C:2021:294. 
15 Bobek, conclusions op. cit., in particular, paragraph 85. 
16 See Th. Bonneau, Le juge, l’ABE, la « crypto législation » et l’État de droit [The Judge, the EBA, Crypto Legislation and the Rule of Law], 

Rev. dr. bancaire et financier July-August 2021, Point 4. 
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parallel sets of rules which bypass the legislative process and which might have an 

impact on institutional balance”. Therefore, it is not possible to recognise the 

possibility for the EBA to issue guidelines freely. As emphasised by the CJEU in its 

decision of 15 July 2021, “admitting that the EBA may freely issue guidelines, 

irrespective of the specific framework established by the European Union legislator, 

would be likely to undermine the division of competences between the Union 

institutions, bodies, offices and agencies”17. It being specified that, as a result, the 

EBA: 

 
- “shall act in accordance with the precise framework laid down, on the basis of 

objective criteria, by this legislator in Regulation No 1093/2010”18; 

 

- and “is competent to issue guidelines only to the extent explicitly provided for by 

the European Union legislator”. 19 

 
13. This approach led the CJEU to recall20 the content of Article 1 (5) (1), including (e) and 

(f)21, of Article 8 (1) (a) and (c)22, Article 8 (1) (b) and (h)23, of Article 8 (2) (c)24 and of 

Article 1625 of the Regulation of 24 November 2010, and to emphasise that “the validity 

 
17 CJEU, 15 July 2021, paragraph 72.  
18 CJEU, 15 July 2021, paragraph 74.  
19 CJEU, 15 July 2021, paragraph 75.  
20 CJEU, 15 July 2021, paragraphs 78 to 82. 
21 Article 1 (5) (1) including (e) and (f):  

“The objective of the Authority shall be to protect the public interest by contributing to the short-, medium- and long-term stability and 

effectiveness of the financial system, for the Union economy, its citizens and businesses. The Authority shall, within its respective 

competences, contribute to: …. 

e) ensuring that the taking of credit and other risks are appropriately regulated and supervised; 

f) enhancing customer and consumer protection”. 
22 Art. 8 (1) (a) and (c):  

(a) based on the legislative acts referred to in Article 1 (2), to contribute to the establishment of high-quality common regulatory and 

supervisory standards and practices, in particular by developing draft regulatory and implementing technical standards, guidelines, 

recommendations, and other measures, including opinions; ... 

(c) to facilitate the delegation of tasks and responsibilities among competent authorities”. 
23 Art. 8 (1) (b) and (h):  

(b) to contribute to the consistent application of legally binding Union acts, in particular by contributing to a common supervisory 

culture, ensuring consistent, efficient and effective application of the acts referred to in Article 1(2), preventing regulatory arbitrage, 

promoting and monitoring supervisory independence, mediating and settling disagreements between competent authorities, ensuring 

effective and consistent supervision of financial institutions, ensuring a coherent functioning of colleges of supervisors and taking 

actions, inter alia, in emergency situations;... 

(h) to foster, where relevant, depositor, consumer and investor protection, in particular with regards to shortcomings in a cross-border 

context and taking related risks into account”. 
24 Art. 8 (2) (c): 

“2. To achieve the tasks set out in paragraph 1, the Authority shall have the powers set out in this Regulation, in particular to:  ….. 

(c) issue guidelines and recommendations, as laid down in Article 16”. 
25 Art. 16 (1): “The Authority shall, with a view to establishing consistent, efficient and effective supervisory practices within the ESFS, 

and to ensuring the common, uniform and consistent application of Union law, issue guidelines and recommendations addressed to 

competent authorities or financial institutions. 

Guidelines and recommendations shall be in accordance with the empowerments conferred by the legislative acts referred to in Article 

1(2) or in this Article”. 
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of guidelines issued by the EBA is subject to compliance with the provisions of 

Regulation no. 1093/2010 specifically laying down the powers of EBA to issue 

guidelines, but also to the inclusion of those guidelines within the scope of the EBA’s 

activities, which Article 1 (2) and (3) of that Regulation defines by reference to the 

application of certain European Union acts, as confirmed by the fact that Article 8 (1) 

(a)26 of this Regulation provides that the guidelines adopted by the EBA must be based 

on the European Union acts referred to in Article 1 (2) of that Regulation”27.  

 

14. In other words, the guidelines fall within the scope of action of the EBA as long as the 

issues addressed are covered by the expressly mentioned legislative acts. However, 

this approach is not absolute. Relying on the provisions of Article 1 (3)28 of the 

Regulation of 24 November 2010, the Court emphasises that the EBA may act ”in 

respect of matters not directly covered by the legislative acts referred to in (2)”, but 

only, as required by the text, if such action is “necessary to ensure the consistent and 

effective application of the said acts”29.  This dual approach is reiterated in paragraph 

94 of the judgment of 15 July 2021: “the validity of guidelines issued by the EBA, which, 

like the contested guidelines, concern matters relating to corporate governance, is 

subject to the condition that they fall within the scope of action of at least one of the 

acts referred to in Article 1 (2) of Regulation No 1093/2010 or that they are necessary 

to ensure the consistent and effective application of such an act”. 

 
15. This dual approach has been implemented for the texts concerned by the contested 

guidelines.  

 

 
26 Article 8 (1) (a): “based on the legislative acts referred to in Article 1 (2), to contribute to the establishment of high-quality common 

regulatory and supervisory standards and practices, in particular by developing draft regulatory and implementing technical standards, 

guidelines, recommendations, and other measures, including opinions”. 
27 CJEU, 15 July 2021, paragraph 83. 
28 Art. 1 (3): “The Authority shall act in the field of activities of credit institutions, financial conglomerates, investment firms, payment 

institutions and e-money institutions in relation to issues not directly covered by the legislative acts referred to in paragraph 2, including 

matters of corporate governance, auditing and financial reporting, taking into account sustainable business models and the integration 

of environmental, social and governance related factors, provided that such actions are necessary to ensure the effective and consistent 

application of those acts”. 
29 CJEU, 15 July 2021, paragraph 77: “Article 1 (3) of Regulation No 1093/2010 provides that the EBA is to act also in the field of activities 

of credit institutions, financial conglomerates, investment firms, payment institutions and e-money institutions in relation to issues not 

directly covered in the acts referred to in Article 1 (2) of that regulation, including matters of corporate governance, auditing and 

financial reporting, provided that such actions by the EBA are necessary to ensure the effective and consistent application of those 

acts” . 
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16. In particular, it should be recalled that the governance and supervision of retail 

banking products, “which is intended to ensure that products designed for a target 

clientèle are properly marketed to that clientèle”30, are not expressly provided for by 

Article 74 (1) of the Directive of 26 June 201331. The Court nevertheless held that the 

contested guidelines “are intended, as set out in paragraphs 86 to 92 of this judgment, 

to define how the institutions concerned should include arrangements for the 

governance and supervision of products, designed to ensure that the characteristics of 

the markets concerned as well as those of the consumers concerned are taken into 

account in their internal structures and procedures, those guidelines must be regarded 

as establishing principles designed to ensure effective processes for the detection, 

management and monitoring of risks and adequate internal control mechanisms, 

within the meaning of Article 74 (1) of Directive 2013/36, with a view to guaranteeing 

the existence of the robust corporate governance arrangements required by that 

provision32”. 

 

17. It should also be noted that other texts, such as the SEPA 1 Directive33 and the Real 

Estate Credit Directive34, which are not covered by Article 1 (2) of the Directive of 26 

June 201335, have been analysed to determine whether they fall within the scope of 

the EBA. The CJEU, in its judgment of 15 July 2021, replied in the affirmative36. 

 
18. The contested guidelines have thus been linked to the EBA’s scope of action. They 

also fall, according to the Court, within the “specific framework laid down by the EU 

legislator for the exercise of the EBA’s power to issue guidelines”. The Court highlights 

 
30Bonneau, Les orientations de l’Autorité bancaire européenne à l’épreuve, via la saisine de la CJUE par le Conseil d’État, du droit de 
l’Union européenne, Art. op. cit., esp. no. 8. 
31 Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions 

and the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and repealing Directives 

2006/48/EC and 2006/49/EC: art. 74 (1):  

“Institutions shall have robust governance arrangements, which include a clear organisational structure with well-defined, transparent 

and consistent lines of responsibility, effective processes to identify, manage, monitor and report the risks they are or might be exposed 

to, adequate internal control mechanisms, including sound administration and accounting procedures, and remuneration policies and 

practices that are consistent with and promote sound and effective risk management.”  
32 CJEU, 15 July 2021, paragraph 106. 

33 Directive 2007/64/EC of the European Parliament and of the Council of 13 November 2007 on payment 

services in the internal market amending Directives 97/7/EC, 2002/65/EC, 2005/60/EC and 2006/48/EC and 

repealing Directive 97/5/EC. 
34 Directive 2014/17/EU of the European Parliament and of the Council of 4 February 2014 on credit agreements for consumers relating 

to residential immovable property and amending Directives 2008/48/EC and 2013/36/EU and Regulation (EU) No 1093/2010. 
35 CJEU, 15 July 2021, paragraphs 98 and 101. 
36 CJEU, 15 July 2021, paragraphs 114 to 122. 
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a number of elements: “consumer protection” 37, the EBA’s functions as regards “the 

supervision of risk-taking by financial intermediaries” 38, the need to establish 

“consistent, efficient and effective supervisory practices”39.  

 
19. It does not expressly mention the need for a delegation but concludes that “the 

contested guidelines fall within the specific framework laid down by the EU legislator 

for the exercise of the EBA’s power to issue guidelines, as set out in Article 8 (1) and 

(2) and in Article 16 (1) of Regulation No. 1093/2010, read in conjunction with Article 

1 (5) thereof40”. This implicitly refers to the obligation to act within the framework 

of a delegation, Article 16 (1) (2) deciding that “guidelines and recommendations 

shall be in accordance with the empowerments conferred by the legislative acts 

referred to in Article 1 (2) or in this Article”. 

 
20. It being observed that an empowerment is provided for the application of Article 74 

(1) of the Directive of 26 June 2013. It is required by para. 3 of the said text: “The EBA 

shall issue guidelines on the arrangements, processes and mechanisms referred to in 

paragraph 1, in accordance with paragraph 2”. Which is what the Court of Justice of 

the European Union stated in its decision of 15 July 2021: “furthermore, since Article 

74(3) of that directive expressly provides that the EBA must comply with Article 74(2) 

of that directive when issuing guidelines on the arrangements, processes and 

mechanisms referred to in Article 74(1) thereof, it should be pointed out that the 

integration in those processes and mechanisms of factors intended to take account of 

the situation on the target markets must be regarded as contributing to the 

proportionality, required in Article 74(2) of that directive, of those processes and 

mechanisms to the complexity of the risks inherent in the business model and the 

institution’s activities”. 

 
21. The empowerment thus forms part of the specific framework governing the 

guidelines that the EBA may adopt. It cannot be otherwise, because to decide to the 

contrary would be to undermine the institutional balance and thus the distribution 

 
37 CJEU, 15 July 2021, paragraph 125. 
38 CJEU, 15 July 2021, paragraph 126. 
39 CJEU, 15 July 2021, paragraph 127. 
40 CJEU, 15 July 2021, paragraph 130. 
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of jurisdiction between the Union’s institutions, bodies, offices and agencies41, which 

is, in our view, contrary to the rule of law. 

 

C – The case in question 

 

22. The limited network exclusion is the subject of texts in the Directive of 25 November 

201542: Articles 3 and 37. The first formulates the exclusion. The second sets out a rule 

for informing the authorities, and therefore for notifying them. 

 

Art. 3, Directive of 25 November 2015 

 

“ k) services based on specific payment instruments that can be used only in a limited 

way, that meet one of the following conditions: 

i) instruments allowing the holder to acquire goods or services only in the premises of 

the issuer or within a limited network of service providers under direct commercial 

agreement with a professional issuer; 

ii) instruments which can be used only to acquire a very limited range of goods or 

services; 

iii) instruments valid only in a single Member State provided at the request of an 

undertaking or a public sector entity and regulated by a national or regional public 

 
41 See n+ 12 above. 
42 See also recitals 13 and 14 of the Directive of 25 November 2015: 

“ (13) Feedback from the market shows that the payment activities covered by the limited network exclusion often comprise significant 

payment volumes and values and offer to consumers hundreds or thousands of different products and services. That does not fit the 

purpose of the limited network exclusion as provided for in Directive 2007/64/EC and implies greater risks and no legal protection for 

payment service users, in particular consumers, and clear disadvantages for regulated market actors. To help limit those risks, it should 

not be possible to use the same instrument to make payment transactions to acquire goods and services within more than one limited 

network or to acquire an unlimited range of goods and services. A payment instrument should be considered to be used within such a 

limited network if it can be used only in the following circumstances: first, for the purchase of goods and services in a specific retailer 

or specific retail chain, where the entities involved are directly linked by a commercial agreement which for example provides for the 

use of a single payment brand and that payment brand is used at the points of sale and appears, where feasible, on the payment 

instrument that can be used there; second, for the purchase of a very limited range of goods or services, such as where the scope of 

use is effectively limited to a closed number of functionally connected goods or services regardless of the geographical location of the 

point of sale; or third, where the payment instrument is regulated by a national or regional public authority for specific social or tax 

purposes to acquire specific goods or services. 

(14) Payment instruments covered by the limited network exclusion could include store cards, fuel cards, membership cards, public 

transport cards, parking ticketing, meal vouchers or vouchers for specific services, which are sometimes subject to a specific tax or 

labour legal framework designed to promote the use of such instruments to meet the objectives laid down in social legislation. Where 

such a specific-purpose instrument develops into a general-purpose instrument, the exclusion from the scope of this Directive should 

no longer apply. Instruments which can be used for purchases in stores of listed merchants should not be excluded from the scope of 

this Directive as such instruments are typically designed for a network of service providers which is continuously growing. The “limited 

network” exclusion should apply in combination with the obligation of potential payment service providers to notify activities falling 

within its scope.” 



 11 

authority for specific social or tax purposes to acquire specific goods or services from 

suppliers having a commercial agreement with the issuer”. 

 

Art. 37 (2) (4) and (5), Directive of 25 November 2015 

 

“2. Member States shall require that service providers carrying out either of the 

activities referred to in points (i) and (ii) of point (k) of Article 3 or carrying out both 

activities, for which the total value of payment transactions executed over the 

preceding 12 months exceeds the amount of EUR 1 million, send a notification to 

competent authorities containing a description of the services offered, specifying 

under which exclusion referred to in point (k)(i) and (ii) of Article 3 the activity is 

considered to be carried out. 

On the basis of that notification, the competent authority shall take a duly motivated 

decision on the basis of criteria referred to in point (k) of Article 3 where the activity 

does not qualify as a limited network, and inform the service provider accordingly. 

…………………. 

4. Notwithstanding paragraph 1, competent authorities shall inform the EBA of the 

services notified pursuant to paragraphs 2 and 3, stating under which exclusion the 

activity is carried out. 

5. The description of the activity notified under paragraphs 2 and 3 of this Article shall 

be made publicly available in the registers provided for in Articles 14 and 15”. 

 

23. At no time does the Directive of 25 November 2015 refer to complementary texts, 

either European Commission texts or EBA guidelines. This explains why this authority, 

in its draft guidelines, makes no mention of any of them, and that it merely refers to 

Article 16 of the Regulation of 24 November 2010. 

 

24. This authority has not been vested with any authorisation to specify, supplement, 

add or modify the conditions of the exclusion.  Also, although the exclusion falls within 

the scope of the directive of 25 November 2015, the EBA has no competence to define 

its contours or explain its scope. It is true that the EBA is vested in particular with the 

protection of consumers. But this mission, this task, can only be implemented within 
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• 2021 : Solidarity from a European financial and banking perspective, Humboldt University (professor 

Stefan Grundmann 
• 2021 : Unfair terms, conference organized by Matthias Lehman, Vienna, 14-15 October 2021 
• 2021 : 13th international conference Law in Business of Selected Member States of the European Union, 

Prague, 4-5 November 2021 
 

 
Other activities 

 
 

• Member of a consultative commission of the French financial Authority (Commission consultative 
épargnant de l’AMF) 

• Legal consultant for Gide Loyrette Nouel  
 

• Doctoral Thesis Director  
• Legal consultant or expert for law firms and financial institutions, in Paris, in London, in Canada and in 

the USA notably 
• Board Member of the European Society for Banking and Financial Law (Association Européenne de Droit 

Bancaire et Financier) 
• Member of the Academic board of the European banking Institute 



 
• Président of the work team Brexit banking sector (Haut comité juridique de la place de Paris) (2018) 
• Member of the work team « ISDA Master agreement (French Law) » Haut comité juridique de la place de 

Paris (2020) 
• Member of the work team on Iran (Club des juristes) (2018) 
• Panel selection President (University Paris V Descartes : 2009, 2010, 2012, 2013 and 2014) 
• Director of the doctoral school of private law (December 2014-December 2020) 
• Vice-president of the department of private law (November 2016- September 2020) 
• Former Scientific Adviser: Dictionnaire and Bulletin Joly Bourse (1990-2001) 
• Former editor : Journal of Financial Regulation (Oxford University Press 2015-2016) 
• Member of the work team on IPO (AMF - 2014) and on general meeting of shareholders (AMF – 2016) 
• Member of the work team (General meeting for digital new regulations, Secretariat of State for Digital 

affairs, 2018) 
• Member of the work team (reform of securities interest, Justice Minister, 2020) 
• Member of the work team on voting rights in shareholders’ general meetings (AMF – 2016) 
• Member of Academy of European private lawyers (Accademia Dei Giusprivatisti Europei – Milano – 

Pavia) 
• Expert for Milieu LTD (Brussel)  
• Former expert to French public bodies (Comité national d’évaluation and AERES) 
 


