Prague 30 September 2008 

Cover note to Survey on Supervisory Powers and Objectives, including actual use of sanctioning powers – Czech Republic

Does your domestic legal framework specify any triggers (including, but not limited to, quantitative thresholds for particular financial indicators) under which automatic corrective action should be taken by your authority? If yes, please indicate which triggers exist and, what action would follow from their activation. If such triggers have actually been activated in the past, please provide a brief description of the events.

RE: 

Under the legal framework of the Czech Republic and as far as triggers under which automatic corrective action should be taken by the CNB are concerned, it is necessary to distinguish between banks and credit unions.  Since the integration of financial supervision under umbrella of the CNB on 1 April 2006 the CNB has not used triggers concerning banks. On the other hand, the CNB  removed on 14 May 2007 the license of one credit union and on 14 March 2007 the CNB started the procedure to remove license of another credit union, the  latter case has not finished up to the present time. In both cases the reasons for the CNB decision were serious shortcomings in activities of the just mentioned credit unions. Both cases are disclosed on   the CNB web pages.    

A. Banks 

The Act No. 21/1992 Coll., on Banks, stipulates in articles 26a and 34 two triggers under which the CNB shall withdraw a license. In the first case the trigger represents the quantitative threshold namely the decrease of bank’s capital on a solo basis under two third of the sum of the individual capital requirements. In the second case the trigger event is either persistence of serious shortcomings in bank’s activities or another quantitative threshold, namely the decrease of bank’s capital on a solo basis under one third of the sum of the individual capital requirements. Needless to add, that capital requirements are calculated in line with CRD respectively Basel II framework.     

Trigger 1 for banks according to the Act No.21/1992 Coll., on Banks, article 26a 
Article 26a

(1) If the Czech National Bank becomes aware that a bank’s capital on a solo basis is lower than two thirds of the sum of the individual capital requirements within the meaning of

Article 12a, it shall in administrative proceedings impose one or more of the following remedial measures on the bank:

a) to increase its capital such that the capital of the bank on a solo basis is at least equal to the sum of the individual capital requirements within the meaning of Article 12a(1),

b) to acquire assets which, according to the decree issued under Article 12a(8), have a risk weighting of less than 100% only,

c) not to acquire any share of the capital and voting rights of any legal entity, except for agreements concluded before the imposition of this measure, and not to establish or acquire any other legal entity or organisational unit thereof,

d) not to provide any loan to a person having a special relation to the bank,

e) not to offer interest rates on deposits exceeding the usual current interest rates on deposits of like amounts and with like maturity as ascertained by the Czech National Bank.

(2) Simultaneously with the measures referred to in paragraph 1, the Czech National Bank may apply the remedial measures and sanctions referred to in Article 26(1). 
1)  Trigger 2 for banks according to the Act No.21/1992 Coll., on  Banks, article 34  

Article 34

(1) If serious shortcomings persist in the activities of a bank or foreign bank branch, or if a bank fails, the Czech National Bank shall revoke its licence; such a measure need not be preceded by the imposition of conservatorship.

(2)   …… (measures to be applied discretionary, note of the CNB)  

3) The Czech National Bank shall revoke the licence if it becomes aware that the capital of a bank on solo basis is lower than one third of the sum of its individual capital requirements.

Notes: 

i) The above mentioned article 12a refers to bank’s capital, for its wording see Box 1  
ii) The CNB can apply remedial measures mentioned in the articles 26 and 26a of the Act on Banks discretionary from the list of measures, see Box 2.   

Box 1

	Article 12a

Capital

(1) A bank and a foreign bank branch which does not enjoy the advantages of the single licence in accordance with European Community law shall, on a solo basis, maintain capital which is always more than or equal to the sum of the individual capital requirements for the coverage of risks (hereinafter referred to as “capital adequacy”). A bank’s capital may not fall below the threshold stipulated in Article 4(1).

(2) A bank shall continuously maintain capital adequacy on a consolidated basis if it is:

a) a domestic parent bank [Article 26d(1)(k)],

b) a parent bank but not a domestic parent bank or a responsible bank in a financial holding entity group [Article 26d(1)(b), (k) and (o)] where a foreign bank or financial institution having its registered office in a non-Member State is a member of its consolidated group,

c) a responsible bank in a financial holding entity group [Article 26d(1)(o)], or

d) a responsible bank in a foreign parent bank group [Article 26d(1)(p)].

(3) A bank shall use either a basic or a special approach for the calculation of individual capital requirements.

(4) If a bank intends to use a special approach for the calculation of a capital requirement, or if it intends to change the special approach it uses or the conditions of use of that approach, it shall apply to the Czech National Bank for prior consent. The Czech National Bank shall decide on the bank’s application within six months. In the decision on the granting of consent, the Czech National Bank may stipulate binding conditions under which the bank is entitled to use the special approach.

(5) A bank which is a member of a European parent bank group [Article 26d(1)(l)] or a European financial holding entity group [Article 26d(1)(n)] or is controlled by a European parent investment firm under a special legal rule1b) shall also be entitled to use one of the special approaches for the calculation of a capital requirement or to change the special approach it already uses if it is a signatory to a joint application of a European parent bank and its subsidiaries, a joint application of the subsidiaries of a European financial holding entity or a joint application of a European parent investment firm and its subsidiaries for prior consent to the use of such special approach or to a change in the special approach it uses.

(6) The Czech National Bank shall be competent to decide on a joint application referred to in paragraph 5 provided that its performs banking supervision on a consolidated basis of the European parent bank group or the European financial holding entity group. Otherwise, the supervisory authority of the Member State which performs supervision on a consolidated basis of the consolidated group in question shall decide on the joint application. A bank shall use a special approach or change the special approach it uses pursuant to the decision of the Member State’s supervisory authority on the joint application for prior consent to the use of a special approach or to a change therein in accordance with the conditions stipulated in that decision.

(7) The Czech National Bank shall decide on a joint application referred to in paragraph 5 within six months. The Czech National Bank shall, without delay, forward the complete application to the supervisory authorities of the members of the consolidated group which submitted the application and shall coordinate cooperation with those supervisory authorities in the assessment of the application. The Czech National Bank shall do everything within its power to ensure that the decision is issued by agreement with all the supervisory authorities concerned and that the reaching of an agreement is duly set out in the justification of the decision. If the supervisory authorities concerned fail to reach an agreement allowing a decision to be made within the time limit mentioned in the first sentence, the Czech National Bank shall take into account the views and comments made by the other supervisory authorities within that time limit when deciding on the joint application. In the decision on the granting of consent, the Czech National Bank may stipulate binding conditions under which the bank or other joint applicants are entitled to use the special approach. The Czech National Bank shall also send the decision on the granting of consent to all the supervisory authorities concerned.

(8) The Czech National Bank shall stipulate in a decree:

a) the rules for calculating capital adequacy, which shall include the procedures that a bank shall apply when calculating capital adequacy, and the rules for setting capital, determining individual capital requirements and defining the approaches for calculating them, including conditions for applying the basic and special approaches for the calculation of capital requirements,

b) a specification of the special approaches, the use or change of which requires consent pursuant to paragraph 4 or 5,

c) the essential elements of an application for prior consent to the use of a special approach or to a change in a special approach already in use as submitted to the Czech National Bank.




Box 2 
	Article 26

(1) Should the Czech National Bank detect any shortcomings in the activities of a bank or a foreign bank branch, it shall be entitled, according to the nature of the shortcoming, to:

a) demand that the relevant bank or foreign bank branch remedy the situation within a specified period, by

1. restricting some of its permitted activities, ceasing non-permitted activities or not executing certain transactions and operations,

2. restricting its distribution network, including reducing the number of business units,

3. replacing persons in the management of the bank or foreign bank branch,

4. replacing members of the bank’s supervisory board,

5. bringing its arrangements, strategies, processes and mechanisms into compliance with this Act,

6. adopting stricter rules for creating provisions for the bank’s assets and reserves or for determining capital requirements,

7. creating adequate provisions and reserves,

8. maintaining capital above the threshold stipulated in Article 12a(1),

9. reducing its capital to a specified extent, or 
10. using its profit after tax preferentially to supplement its reserve funds or to increase its capital,

b) change the licence by excluding or restricting some of the activities listed therein,

c) order an extraordinary audit at the expense of the bank or foreign bank branch concerned.

d) impose conservatorship,

e) impose a fine of up to CZK 50,000,000,

f) reduce the capital of the bank in order to cover the loss by an amount corresponding to the loss after clearance thereof with reserve funds and other funds, provided that the loss exceeds 20% of the bank’s equity,

g) prohibit or restrict the execution of transactions with legal entities which have close links with the bank or which belong to the same consolidated group as the bank or which have a special relation to the bank (Article 19),

h) require a capital increase above the level referred to in Article 12a, especially if the bank has in place ineffective strategies, processes or mechanisms and imposition of the measures referred to in letters a) to g) seems inadequate to achieve remedy in a reasonable time.




B. Credit Unions 

The Act No. 87/1995 Coll., on Credit Unions and Certain Related Measures, stipulates in article 28g that the CNB is obliged to withdraw a license under circumstances that are practically identical with second trigger for banks. Needless to add, that capital requirements are calculated in line with CRD respectively Basel II framework.      

Article 28g

(1) If serious shortcomings in the business activities of a credit union persist, the Czech National Bank shall withdraw its licence.

(2) …… (measures  to be applied discretionary, note of the CNB)  

(3) The Czech National Bank shall also withdraw a licence if it establishes that the capital adequacy of a credit union is below one third of the sum of its individual capital requirements.
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