Survey on Supervisory Powers and Objectives, including actual use of sanctioning powers
A. General Information

Country’s name
PORTUGAL
Supervisory authority’s name
BANCO DE PORTUGAL
Status of supervisory authority:
( Stand-alone banking supervisor


( Stand-alone integrated financial supervisor 

( National Central Bank 

In case the responsibilities for banking supervision are shared between several authorities, please specify: 

Type of institutions supervised: 
( Credit institutions


( Investment firms 


( Providers of currency exchange services 


( Providers of money transmission or remittance services


( Others

In the case the box “Others” is ticked, please specify which other institutions are under your supervision as a banking supervisor or as an authority tasked with anti-money laundering responsibilities:

“Others” include financial institutions in the meaning of Article 4 (5) of Directive 2006/48/EC. Banco de Portugal is also responsible for the supervision of holding companies when their holdings, either directly or indirectly, confer on them a majority of the voting rights in one or more credit institutions or financial companies (Article 117, 1 of Legal Framework for Credit institutions and Financial Companies). Banco de Portugal may also subject to its supervision the holding companies which hold a qualifying holding in a credit institution or financial company (Article 117,2 of (LFCIFC) and the entities that have as their purpose to carry on, or that actually carry on, activities especially relevant for the operation of the payment systems. For this purposes the management of an electronic network for the carrying out of payments is considered especially relevant for payment systems (Article 117 – A of LFCIFC).
B. Supervisory Objectives

Please indicate the following in the table below, (i) which of the following represents an explicit mandate for your authority; and (ii) what is the source for each. If the source is not law or regulation, please specify in the last column whether it is binding or not. 

	Q
	Elements of the Mandate
	Yes/No/Not fully
	Source
	Specify/Explain

	1
	Maintaining financial stability 
	Yes
	Articles 12 and 17 of the Organic Law
	

	2
	Ensuring compliance with banking regulation
	Yes
	Article 116 of the LFCISF
	

	3
	Promoting competition 
	Not fully
	Article 87 of the LFCISF
	There is not an explicit mandate in the Law

	4
	Protecting banks’ clients from misconduct and/or bad business practices
	Yes
	Articles 73 to 77D of the LFCISF
	However BdP shares some responsibilities with the Stock Market Commission and the Insurance Supervisory authority regarding securities and insurance products traded by the banks. 

	5
	Preventing financial crime including anti-money laundering/combating financing of terrorism (AML/CFT)
	Yes
	Articles 38 (a) (i)  and 39 (1) (b) of AML Law

Article 14 (4) Law 5/2002
	BdP is one of the authorities responsible for enforcing standards contained in legislation to prevent the use of the financial system for money laundering or to finance terrorist activities (Law 25/2008-AML Law), as well as legislation to prevent organised crime and economic-financial crime (Law 5/2002). Stock Market Commission and Insurance Supervisory authorities also have responsibilities in financial sector regarding the activities under supervision of those authorities.


	6
	Promoting access to banking services (e.g., access by small and medium size business, low income individuals, etc)
	Not fully
	Decree-Law 27-C/2000
	There is not an explicit mandate in the Law

	7
	Promoting supervisory cooperation and convergence of supervisory practices in the EU? (please provide an English version of the related statement in the last column) 
	Not fully
	
	There is not an explicit mandate in the Law, but it is recognized as an essential objective

	8
	Other(s) (please specify and also indicate the reasons)
	
	
	


C. Actual use of sanctioning powers (including for breaches of Anti-Money Laundering (AML) provisions, when applicable)

Please specify if your answer relates to a natural person (indicate “NP”), a legal person (indicate “LP”) or both (indicate “NP and LP”).
	Q No
	QUESTIONS
	ANSWERS

	9
	Does your authority have the power to impose sanctions, including pecuniary ones, to a supervised institution, its directors or managers?
	Yes

(LP and NP)
Legal persons may be held responsible for the practice of the offences, as well as natural persons when these are:  

· Members of the corporate bodies;
· Directors, managers or supervisors;

· Legal or voluntary representatives;

· Shareholders


	

	If “not fully”, please elaborate
	

	10
	What are the lowest and highest penal provisions set by the legal and regulatory framework for non pecuniary sanctions, excluding sanctions related to criminal offences? 
	Lowest penal provision
	Highest penal provision

	
	
	Publication of the sanction


	LP:  Prohibition, for a maximum period of up to three years, from exercising the activity to which the breach of regulations relates;

NP:  Prohibition from being member of the management or auditing boards from 1 to 10 years



	11
	Are the amounts of the pecuniary sanctions fix or variable? (Please explain)
	Variable. 

First of all, it depends on the individual or collective nature of   the offender. Moreover, when imposing sanctions, BdP must rank the penalties in a manner that is proportional and suitable to the severity of the infractions and the culpability of the infractor (LFCISF – Articles 206, 210, 211; AML Law 25/2008 – Article 54; Decree-Law 433/82 – Article 18 (1)).


	12
	What are the minimum and maximum amounts in EUR (or equivalent EUR) set by the legal and regulatory framework for a pecuniary sanction? 
	Minimum amount(s) 
	Maximum amount(s)

	
	
	LFCISF:

NP – 250 €

LP – 750 €

AML LAW:

NP – 12 500 €

LP – 25 000 €
	LFCISF:

NP – 1 000 000 €

LP – 2 500 000 €

AML LAW:

NP – 1 250 000 €

LP – 2 500 000 €

	Please indicate the rationale for choosing these amounts.
	These amounts are set by articles 210 and 211 of LFCISF and 54 of AML Law.



	13
	What have been the more penalizing non pecuniary sanctions taken since 2005 by your institution?
	Prohibition from being member 
of the management or auditing boards for 5 years.



	
	
	
	

	14
	What have been the lowest and highest pecuniary sanctions (in EUR or equivalent EUR) taken since 2005 by your institution?
	Lowest pecuniary sanction
	Highest pecuniary sanction

	
	
	2 000 €

	400 000 €



	Please indicate the motivations behind these pecuniary sanctions (non-compliance with which legal provisions...).
	· Non-observance of ratios and prudential limits 
(LFCISF, article 210 (d))

· False information provided to BdP 

 (LFCISF, article 211 (r))


	15
	Does your national framework provide any further guidance on pecuniary sanctions regarding the suitable range of amounts for non-compliance with certain provisions/types of provisions?
	No


	

	If yes, are these amounts binding? (please elaborate)
	

	16
	Please indicate whether the amounts of the sanctions imposed vary depending on the following items.  
	Non pecuniary sanctions
	Pecuniary sanctions

	a) the seriousness of the breach?
	Yes
	Yes

	b) the level of the institution's own funds? 
	No
	No

	c) the legal status of the institution?
	No
	No

	d) the cooperative behaviour of the person or the bank during the investigation?
	Yes
	Yes

	e) whether or not the person or the bank has been sanctioned before for non compliance to the same provisions?
	Yes
	Yes

	f) the benefit (earnings,…) derived from the offence?
	Yes
	Yes

	g) the loss incurred by third parties as a consequence of the offence?
	Yes
	Yes

	h) any other criterion? (please specify)
	· Occasional or repeated 

  nature of the offence;

· Acts of concealment;

· Economic standing;

· The level of responsibility and sphere of action in the collective body (in case of individual agents).
	· Occasional or repeated nature of the offence;

· Acts of concealment;

· Economic standing;

· The level of responsibility and sphere of action in the collective body (in case of individual agents).

	17
	Which body has the power to take sanctions?
	Board of Directors of BdP


	18
	How often did this body meet in 2006? 2007? First semester of 2008?
	2006
	2007
	First semester 2008

	
	
	During 2006 the Board of Directors of BdP gave verdicts related to 13 administrative proceedings.


	During 2007 the Board of Directors of BdP gave verdicts related to 13 administrative proceedings.

	During the first semester of 2008 the Board of Directors of BdP gave verdicts related to 4 administrative proceedings.

	19
	How many sanctions relating to banking supervision or AML, have been taken ?
	 2006
	2007 
	First semester 2008

	
	
	32
	10
	12

	20
	Among those sanctions, how many were pecuniary sanctions?
	2006
	2007 
	First semester of 2008

	
	
	28
	10
	7

	21
	Is the sanctioning process triggered by supervisory assessment or investigation only? (Please elaborate)
	By supervisory assessment or investigation and by other factors 
(e.g., by denunciation ).



	22
	Can the person or the institution invoke his or its right to defense during the investigation and/or at the time the sanction is taken? (Please explain)
	Yes, during the investigation procedures, 

previously to the imposition of any sanction.

The defendant has the right to to be assisted or represented 
by a lawyer and to present its objections and 

means of proof concerning its case. 

	23
	Are there legal or administrative rules on the length of the sanctioning procedure? (please explain)
	There are legal rules, such as article 209 of LFCISF. According to this article, legal proceedings for breaches of regulations shall be barred by statute of limitation 
within five years.

	24
	Can the person or the institution lodge an appeal against the sanction decision with a specific authority? Please specify.
	Yes.

Applying BP sanctions in no way precludes the parties that were harmed by the infractions from taking legal action to safeguard their interests, namely by appealing against BdP sanctions.
The court competent to adjudge any appeal is the

Court of Justice of the Lisbon Jurisdiction.



	25
	Are the sanctions made public systematically and on a named basis? 
	 Not systematically but on a named basis when it occurs. See the following answer (the disclosure of the sanction is an ancillary sanction itself). 



	

	Please elaborate on the legal or administrative procedures and/or practices underpinning publication of sanctions.
	The disclosure of the sanction is an ancillary sanction itself.

The publication is made at the expense of the offender and it may be disclosed:

· LFCISF: in the website of BP and by other adequate means;
· AML Law: in one of the most widely read newspapers of the area where the defendant has its head office/permanent establishment (LP) or his residence (NP).
 

	26
	Can your authority disclose a sanction imposed on a supervised natural or legal person to another competent prudential (domestic or foreign) authority? 
	Yes

	

	If yes, please specify:

· under which conditions, 

· how (upon request only? Full disclosure?),
	DOMESTIC AUTHORITIES:

With regard to bilateral cooperation, there are Memoranda of Understanding established between BdP and other national supervisory authorities regulating its reciprocal relations, namely the exchange of information about legal proceedings against breaches of regulations, as well as its final decisions, either administrative or judicial, whenever the offenders are:

· Entities subject to common supervision
 and/or natural persons, who perform social or management functions in such entities;

· Natural or legal persons with qualifying holdings in entities subject to common supervision;

· Any other natural or legal persons deemed relevant for the performance of the supervisory funtions entrusted to the other authority.
FOREIGN AUTHORITIES

BdP also may exchange information with authorities, organisations and persons performing equivalent duties in other EU Member States, with central banks and other similar organisations, as monetary authorities as well as other authorities responsible for the oversight of payment systems and, in the case of supervisory authorities of non‑EU Member States, within the scope of reciprocal cooperation agreements concluded between BdP and these authorities, under a reciprocity regime (Article 81 (1) (e), and (f) and (2) of LFCISF).



	27
	What is the ratio of sanctions disclosed to other prudential authorities over the total number of sanctions (both pecuniary and non pecuniary) since 2006?
	It only ocurred once, by initiative of BdP. 

However, for several times BdP has provided information about sanctions by request from other prudential authorities, namely within the scope of fit and proper assessments.



� Prudential supervision or rule-of-conduct monitoring.





