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With regard to subsidiaries of EU G-SIBs, there are elements to support the view that they do not
fall within the ambit of the TLAC term sheet because the EU can be regarded as a single
jurisdiction in which those entities are already subject to MREL. The term sheet was developed in
an international context of sovereign authorities, where loss-absorbing capacity is not required
across the board for all entities and where there are no dispute resolution mechanisms in case of
disagreement. In that context, a minimum iTLAC requirement based on materiality criteria and
guantitative thresholds makes sense. In contrast, within the EU, all institutions are subject to
MREL and harmonised rules. MREL decisions are to be taken jointly within resolution colleges in
full consistency with the resolution strategy and are subject, in case of disagreement, to EBA
binding mediation. Therefore, it does not appear that the various national authorities within the
EU should be considered as foreign jurisdictions under the term sheet and, on the contrary, the
EU rules (especially if amended as described above) are likely to ensure a more prudent outcome
in terms of the quantity of MREL required at the level of each entity. Notwithstanding this
proposed treatment of the EU as a single jurisdiction in this regard, differences in national
insolvency regimes in the EU should still be taken into account when assessing the NCWO
implications of the internal allocation of MREL within a group.

8.2.2 Eligibility requirements for internal MREL

The eligibility requirements for internal MREL resources'may need to be different from those for
externally issued MREL, due to the different role it plays in a resolution. The three specific issues
that should be considered are i) subordination to)align the creditor hierarchies in insolvency and
resolution, ii) intragroup guarantees, with appropriate safeguards, as an alternative to
prepositioning for groups operating within the EU, and iii) the triggers for write-down or
conversion.

8.2.3 Subordination-ofinternal MREL

Absent a subordination requirement for internal MREL, an internal MREL instrument would
absorb losses or be converted at the same time as other similarly ranked operational liabilities.
This creates the risk-of disrupting the critical economic functions provided by the subsidiary. In
addition, the conversion of external instruments at the same time as internal MREL may affect the
group structure, which may be problematic where an SPE strategy has been selected.

The need for the subordination of internal loss-absorbing resources is recognised in the TLAC term
sheet. In contrast, the current criteria on MREL eligibility do not systematically require
subordination. Pursuant to Article 45(13) of the BRRD, resolution authorities may require that
part of the MREL requirement is satisfied with contractually subordinated liabilities. As a result,
not all internally issued MREL instruments may be subordinated under the current regime.

8.2.4 Guarantees

The requirement to issue capital and debt instruments at subsidiary level, also known as
prepositioning, is a reliable mechanism to support the implementation of the resolution strategy
by absorbing losses and recapitalising an entity upon failure.
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On the other hand, prepositioning constrains banks in centrally managing liquidity and financial
resources at the group level, including in dealing with asymmetric shocks. The issuance at local
level may also raise liquidity beyond the needs of the local operations from a business
perspective, which could (in turn) lead to a search for more risky investment opportunities if no
other way to reshuffle the liquidity within the group can be found.

A way to address this possible concern is to allow parental guarantees as an internal loss-
absorbing instrument. While the notion may vary from one legal order to another, a guarantee is
generally constituted by a commitment from a guarantor to pay a sum of money or to perform
some duty or promise for another person in the event that that person fails to act. Guarantees
can potentially provide loss-absorbing capacity in an intragroup context by ensuring that the
obligations of a subsidiary are honoured by the parent in case the subsidiary fails to honour them.
Guarantees may be appealing from the point of view of an institution as a way to avoid the risk of
liquidity capture at subsidiary level (described above). Guarantees may, nevertheless, bear a cost
depending on whether they are collateralised and to what extent.

Collateralised guarantees

The TLAC term sheet foresees that home and host authorities may jointly agree to substitute on-
balance-sheet iTLAC with iTLAC in the form of collateralised guarantees,™ subject to 6 conditions:

a) the guarantee is granted for at least the equivalent amount as the iTLAC for which it
substitutes;

b) the collateral backing the guarantee is, following appropriately conservative haircuts,
sufficient fully to cover the amount guaranteed;

c) the guarantee is drafted in such a way that it does not affect the subsidiaries’ other
capital instruments, such as minority interests, from absorbing losses as required by
Basel Ill;

d) the collateral backing the guarantee is unencumbered and in particular is not used as
collateral to back any other guarantee;

e) the collateral has an effective maturity that fulfils the same maturity condition as
that for external TLAC; and

f)  there should be no legal, regulatory or operational barriers to the transfer of the
collateral from the resolution entity to the relevant material sub-group.

In the current BRRD framework, on the other hand, collateralised guarantees would not meet the
MREL eligibility criteria specified in Article 45(4) of the BRRD—particularly condition (a), which
requires MREL-eligible instruments to be issued and fully paid up. Guarantees would only play a
role in two circumstances:

159 Point 19 of the term sheet.
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e First, the RTS on MREL acknowledges the possibility for resolution authorities to take into
account capital resources available in other group entities when calibrating MREL
requirements for individual entities or subgroups,'® which could potentially allow for taking
guarantees into account when determining the additional RCA under Article 2(7) of the RTS
on MREL. However, it is worth noting that this provision only exists for the purposes of the
market confidence component of the MREL requirement and that there is no explicit
mechanism to adjust the MREL calibration to take account of guarantees;

e Second, guarantees may be concluded with a parent in order to obtain a waiver under
Article 45(12)(e) of the BRRD, provided all the conditions for a waiver are met, particularly the
condition that there is no current or foreseen material, practical or legal impediment to the
prompt transfer of own funds or repayment of liabilities to the subsidiary by its parent.’®

However, no further guidance is provided on the conditions under which guarantees would

meet those conditions. In addition, waivers are currently not possible where the parent and

the subsidiary are not in the same Member State. Finally, Article 45(12) only refers to a full
waiver, which means that guarantees could only be accepted in full replacement of

prepositioned MREL and without the reassurance that the guarantee would be calibrated in a

manner equivalent with the waived MREL requirement.

Admittedly, host Member States may be concerned that, if guarantees were accepted instead of
prepositioned MREL instruments, the failure of a subsidiary may have fiscal consequences for
them. Indeed, if there is no reassurance that losses will be upstreamed to the parent, then the
subsidiary might have to be resolved or liquidated on a stand-alone basis. In that case, a lack of
prepositioned MREL could cause a significant burden on the domestic resolution fund and the
DGS.

Against this background, under a revised BRRD, resolution authorities could authorise a subsidiary
to count collateralised guarantees provided by the parent towards meeting its individual MREL
requirement under strict.conditions in line with the TLAC term sheet. Guarantees should be
collateralised and backed by liquid, low-risk assets, unencumbered by third-party rights. The
decision to accept collateralised guarantees should be made jointly by resolution authorities in
the context of the resolution planning exercise, on the basis of an explicit assessment that ensures
that the type of guarantee proposed by the institution does not give rise to current or foreseen
material, practical or legal impediments to the prompt transfer of own funds or repayment of
liabilities to the subsidiary by its parent. In order to facilitate this assessment, the BRRD—with
further specification in Level 2 measures'® —should define sound criteria regarding the
collateralisation of guarantees. Collateral should be marked to market and be sufficient (including
a precautionary haircut) to cover the amount guaranteed. The institution requesting to use
collateralised guarantees to meet its MREL requirement should also be required to produce a
robust legal analysis to support the legal and operational enforceability of the instruments in all
circumstances, including under the scenario where the resolution entity is itself in resolution.

180 Article 2(10) of the RTS on MREL.
181 Article 45(12)(d) of the BRRD.

1821 the past, the EBA has provided extensive guidance on collateral arrangements for payment commitments to DGSs
(EBA/GL/2015/09, 28 May 2015, Guidelines on payment commitments under Directive 2014/49/EU on deposit
guarantee schemes).
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Non-collateralised guarantees

Conceptually, non-collateralised guarantees could also constitute a form of loss-absorbing
capacity, by creating a personal obligation of a parent to honour the liabilities of its subsidiaries to
an amount and under conditions provided by the contract. Non-collateralised guarantees are
naturally appealing cost-wise from the point of view of institutions as they avoid the
immobilisation of assets as collateral.

On the other hand, in the absence of collateral to reassure authorities in the host Member State,
further work is needed (for example, in an EBA report) to explore whether, and under which
criteria, non-collateralised guarantees may actually constitute sufficiently robust loss-absorbing
capacity, and thus potentially be eligible for MREL. Relevant considerations would include, inter
alia:

e Whether a subsidiary can enforce such a non-collateralised guarantee at very short notice in a
crisis situation, particularly on a cross-border basis and even where the parent refuses or is
not in a position to honour its guarantee;

e Whether, where a parent is not in a financial position-to-be able to honour the guarantee,
there is reassurance that the authority responsible for the parent would ensure that the
parent is resolved in such a way as to preserve the subsidiary;

e Whether the non-collateralised guarantee of the parent is capable of being bailed-in in case of
the resolution of the parent, and the effect on its loss absorbency and implications on NCWO
concerns.

In this context, the establishment of the Banking Union could be seen as supportive of such
instruments. Following the -establishment of the Single Supervisory Mechanism, further
strengthened by the Single’ Resolution Mechanism in 2015, group supervision has been
significantly reinforced,especially for groups with entities located in Member States participating
in the Banking Union."ih the Banking Union, both competent and resolution authorities now have
a clearer view of cross-border groups, as well as direct and enforceable powers directed at all
group entities operating in different participating Member States. The establishment of a
European deposit insurance scheme would alleviate concerns that the stand-alone liquidation of
an entity would place a significant burden on the host DGS.

8.2.5 Triggers for write-down and conversion

Section 19 of the TLAC term sheet provides that iTLAC instruments must be subject to write-down
and/or conversion by the host resolution authority at the PONV of the subsidiary, without the
entry of the subsidiary into formal resolution. Write-down or conversion should be subject to the
consent of the home authority. This is to ensure orderly resolution by applying resolution tools
only to the resolution entity. If instruments are subscribed by the resolution entity and
downstreamed as internal MREL, this provides a credible mechanism to pass losses to the
resolution entity.
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Such a statutory mechanism is not currently available under the existing EU legal framework. The
powers in Article 59 of the BRRD allow the conversion or write-down, at the subsidiary level, of
capital instruments that are recognised for the purposes of meeting own funds requirements on
an individual and on a consolidated basis for entities that are deemed not to be viable, but
without entering resolution and provided property rights are respected.'®®* However, Article 59 of
the BRRD does not apply to eligible liabilities that are not capital instruments, and it can be
applied only if the issuing entity'® is deemed non-viable.

Therefore, either a requirement to include contractual provisions allowing write-down or
conversion of internal MREL instruments or an extension of the scope of the power in Article 59
to all internal MREL instruments should be considered.

8.2.6 Waivers in relation to credit institutions permanently affiliated to a
central body

Articles 45(11) and 45(12) allow resolution authorities to fully waive, under strict conditions,
MREL requirements at the individual level in relation to parents/or subsidiaries for which the
competent authority has fully waived the application of individual capital requirements in
accordance with Article 7 of the CRR.

The rationale for including, as part of the conditions of an MREL waiver, the provision that capital
requirements should have been waived pursuant @0 the CRR is that Article 7 of the CRR already
entails conditions largely similar to Article 45 (11) and (12), including that there is no impediment
to the prompt transfer of funds or repaymeni-of liabilities by the parent undertaking.

As explained above, in the absence of MREL decisions, it generally appears premature to review
the conditions on waivers. However,-a possible inconsistency arises from the fact that no waiver is
possible in relation to credit institutions permanently affiliated to a central body for which capital
requirements have been waived pursuant to Article 10 of the CRR. The conditions for a waiver of
capital requirements for credit institutions permanently affiliated to a central body largely
support the passing of losses to the central body and also entail that the institutions and the
central body are located in the same Member State.'®

Therefore, it is recommended—as part of the upcoming legislative review—to assess whether
Article 45(11) and (12) ensure neutrality across group structures or need to be extended to also
cover institutions for which capital requirements have been waived pursuant to Article 10 of the
CRR.

163 According to the BRRD, the authorities have the power to convert/write-down AT1/T2 instruments issued at the
level of subsidiaries without requiring that a resolution action is taken (Article 59(1) of the BRRD). Such write-down or
conversion can be done if those instruments are recognised for the purposes of meeting own funds requirements on an
individual and on a consolidated basis.

164 Or, potentially, the consolidated group (in limited circumstances).

185 The conditions for a waiver under Article 10 of the CRR include that (a) the commitments of the central body and
affiliated institutions are joint and several liabilities or the commitments of its affiliated institutions are entirely
guaranteed by the central body; (b) the solvency and liquidity of the central body and of all the affiliated institutions are
monitored as a whole on the basis of consolidated accounts of these institutions; (c) the management of the central
body is empowered to issue instructions to the management of the affiliated institutions.
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Final recommendations

The EBA recommends that the MREL framework should be amended to provide for the
identification of resolution entities and the allocation of internally issued, subordinated MREL at
the non-resolution-entity level. In addition, the legislative framework should include a
requirement to include contractual provisions allowing the write-down or conversion of internal
MREL instruments, or alternatively an extension of the scope of Article 59 (PONV write-down) to
all internal MREL instruments rather than only capital.

Under a revised intragroup framework, the EU should be treated as a single jurisdiction from the
point of view of the iTLAC requirement. Consequently, the BRRD should implement a minimum
internal requirement for material subgroups of foreign G-SIBs in the EU. In any event, EU
subsidiaries of EU G-SIBs will be adequately covered by MREL.

Under a revised BRRD resolution, authorities should be able to authorise a subsidiary to count
collateralised guarantees provided by the parent towards meeting its individual MREL
requirement under strict conditions. Guarantees should be collateralised and backed by liquid
low-risk assets, unencumbered by third parties. The decision to.accept collateralised guarantees
should be made jointly by resolution authorities in the context of the resolution planning exercise,
on the basis of an explicit assessment that ensures that the type of guarantee proposed by the
institutions does not give rise to current or foreseen:material, practical or legal impediments to
the prompt transfer of own funds or repayment)of liabilities to the subsidiary by its parent. In
order to facilitate this assessment, the BRRD  (with further specification in RTS) should define
sound criteria regarding the collateralisation of guarantees. Collateral should be marked to
market and be sufficient to cover the amount guaranteed (including a precautionary haircut). The
institution requesting to use collateraiised guarantees to meet its MREL requirement may also be
required to produce legal analysis to support the legal enforceability of the instruments.

Further work should be done (for example, in an EBA report) to explore whether, and under
which criteria, non-collateralised guarantees could constitute viable loss-absorbing capacity, and
thus potentially be“introduced as an admissible form of MREL. In particular, the report would
need to assess whether a subsidiary can enforce such an arrangement (and under what
timeframe) in case the parent refuses to honour it, especially on a cross-border basis. The report
would also reflect on the way in which to cater for situations where a parent would not be in a
financial position to honour the guarantee, as there would be a need for reassurance that the
authority responsible for the parent would ensure that the parent is resolved and the subsidiary
preserved. A review clause should be introduced in the BRRD whereby, based on the conclusions
of the report, the Commission could make appropriate proposals with a view to counting non-
collateralised guarantees towards MREL.

Finally, it is recommended (as part of the upcoming legislative review) to assess whether the
regime for waivers in Articles 45(11) and (12) ensures neutrality across group structures or needs
to be extended to also cover institutions for which capital requirements have been waived
pursuant to Article 10 of the CRR.
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9. Reporting and disclosure

9.1 Reporting

Resolution authorities need access to granular, reliable, comparable, and high-quality data on
capital and liabilities in order to determine the amount of MREL required from an institution, as
well as to monitor whether the institution complies with an MREL decision. Information on
liabilities is also needed for other purposes, such as resolution planning or even the application of
the bail-in tool. Supervisors also have a keen interest in receiving MREL information, as MREL
compliance is one of the indicators to be taken into account as part of the SREP and changes in
MREL liabilities could have repercussions for the CBR if the stacking order approach is adopted.

However, unlike the CRD in relation to supervisory information, the BRRD does not contain any
specific and explicit MREL reporting requirements. Currently, authorities collect MREL-related
data via non-MREL-specific avenues,'® such as data collection for the purpose of resolution
planning. These efforts of resolution authorities in laying down early rules on data gathering for
MREL and other purposes must be welcomed and developed.

However, they also raise a risk of inconsistenciesin reporting form, content, format and burden
across jurisdictions. In addition, as some data ion capital and liabilities is already collected for
supervisory purposes—as defined in Regulation 680/2014" (the FINREP and COREP templates)—
there is a risk of overlap and a double burden for credit institutions.

With this in mind, it is necessary €c develop (via ITS) uniform reporting templates applicable in all
EU Member States. In order to)avoid unnecessary work and duplication, those templates should
take into account—and preserve as much as possible—the existing initiatives of resolution
authorities in order to@void duplication of work and unnecessary costs. In addition, in order to
avoid a piecemeal<approach to reporting for resolution purposes, the Level 1 text and the
templates should also allow for the collection of data on liabilities for purposes other than MREL,
such as resolution planning and bail-in execution.

Relationship with supervisory reporting requirements

Substantial experience has been gained, as well as infrastructures and processes developed, in the
field of supervisory reporting. Consistency between the supervisory and resolution frameworks
could be advantageous in several regards. First, to the extent reporting requirements—essentially
assumed to be related to capital—overlap, they should be defined as much as possible in the
same way, as this could to avoid an unnecessary burden for institutions. In addition, the technical

166 £or example, in February 2016, the SRB and the Banking Union’s National Resolution Authorities (NRAs) designed
and requested, for the first time, that the banks fill in (by 15 May or 15 June, on a best-efforts basis) an MREL reporting
template—so-called the liability data template (LDT). LDT’s objectives were to provide: i) an overview of institutions’
liability structures; ii) information on the applicable capital requirements for determining MREL; and iii) detailed
information on liabilities.

167 Regulation 680/2014 defines reporting requirements for institutions with regard to own funds and own funds

requirements, financial information and liquidity requirements (among others).
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convergence of both templates could pave the way for joint collection by resolution authorities
and competent authorities, which would optimise resources, minimise the burden for banks and
facilitate the pooling of information of mutual interest by both authorities.

On the other hand, it must be recognised that, at the moment, institutions still report supervisory
information to national competent authorities in different formats, and it is only when those
competent authorities forward this information to the ECB or the EBA that the information is
translated into an identical format. This translation can take a few days. If such a time lag was to
be replicated in relation to MREL-related information, it may be acceptable within the context of a
regular reporting exercise, but not for the purpose of an immediate collection prior to actual
resolution action. In practice, this challenge will arise mainly in relation to the SRB, which will be
the recipient of information related to institutions operating under several reporting formats.

Therefore, until solutions are found to address this technical challenge in all circumstances, it is
proposed to provide an option for resolution authorities to also <delegate to competent
authorities the task of collecting information on MREL and other iabilities-related data for
resolution purposes (in the context of the supervisory reporting exercise).

Final recommendations

The EBA recommends that the BRRD should provide for an explicit obligation for credit
institutions to regularly report their level and cémposition of MREL instruments to resolution
authorities. This information should be shared,with competent authorities.

The EBA should be empowered to develop ITS laying down uniform rules and templates for the
reporting of MREL-related data by credit institutions. The reporting ITS should also allow for the
collection of other data on liabilities for resolution planning and bail-in execution, and should be
based—to the largest extent “possible—on existing frameworks developed by resolution
authorities for the collection”of MREL-related and other liabilities-related data. The ITS should
define a reporting schedule, but the BRRD should explicitly allow the resolution authority to
require an ad hoc caliection at any time.

In addition, with a view to the possible integration of supervisory and resolution reporting
processes, the Level 1 text and the ITS should allow (as an option) for the resolution authority to
delegate the collection of data to the competent authority, which would then be shared with the
resolution authority. To facilitate this process, the template should make use (whenever possible
and appropriate) of the techniques and fields already used in the FINREP and COREP ITS
(Reporting Regulation 680/2014).

9.2 Disclosure

There is currently no provision in the BRRD relating to the disclosure of MREL-related information
to the public. Whereas competent authorities are empowered to request institutions to disclose
information in relation to capital requirements, resolution authorities do not have this power in
relation to MREL-related information.
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Disclosing the MREL requirements and capacities of institutions would carry a number of benefits.
It would provide transparency to investors and thus support market discipline, decrease
speculations about banks’ health and facilitate appropriate pricing. Contacts with investors and
market analysts have confirmed the view that enhanced transparency about MREL is necessary
for making informed investment decisions. In addition, a systematic disclosure requirement would
facilitate the tasks of institutions in meeting current obligations under market transparency rules
(these rules require disclosure whenever the information held may have an impact on pricing).

In this spirit, in its March 2016 consultation paper, the BCBS has proposed a regular disclosure of
TLAC capacity, requirements, composition and creditor rankings for G-SIBS. The final position of
the BCBS has not yet been communicated, but the BCBS templates could constitute a good basis
for disclosure both in relation to G-SIBs but also non-G-SIBs.

This core information should nevertheless be complemented with additional information to allow
investors to understand the probability of default and loss given default inherent in the
instruments they buy. To this end, investors should be provided with iniformation on the creditor
hierarchy applicable to the instrument and the overall amount of-financial instruments subject to
bail-in.

9.2.1 Timing for the implementation of a disclosure requirement

MREL decisions have not yet been taken and whilg\informal discussions are ongoing with banks, it
would not offer firm ground to provide for transparency on indications given to banks in this
context.

Once actual MREL decisions are taken, resolution authorities might (and are likely to) set a
transitional period to reach the finai MREL requirement as per Article 8 of the RTS on MREL. In
that case, they must set a planned MREL for each 12-month period during the transitional period.
The transitional period, starting from the time of the adoption of MREL decision until the
expected build-up of the final MREL by an institution, is a crucial time because the institution will
need to launch fresh issuances with a view to meeting its MREL requirement. In this context,
disclosure could be required either in relation to the planned 12-month MREL decisions, or in
relation to the final MREL decision, or both.

The assessment of a full disclosure requirement in the transitional period is ambiguous:

e On the one hand, it is necessary to establish a supportive investment environment in the
upcoming years when most institutions will be in their transitional period. In order to buy into
the issuance plan of an institution, investors would be assisted by knowing the path and the
state of progress of the institution in relation to its MREL requirement;

e On the other hand, transparency in the transitional period raises challenges. It will expose
differences among banks at a time when markets may not fully comprehend the new
concepts underpinning MREL and resolution planning. It will also expose resolution
authorities to the scrutiny of investors on their MREL decisions and resolution strategies,
which might complicate their tasks in the initial years when resolution plans are progressively
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refined. Finally, the disclosure of MREL requirements may put an upward pressure on prices
as investors will know to which requirement each institution is subject.

As a result, and pending finalisation of the BCBS standard, it appears premature to introduce a full
disclosure of MREL requirements in the transitional period. Instead, at a minimum, information on
the stack of eligible liabilities and the creditor hierarchy should be provided to investors. In
addition, disclosure should be required or actively encouraged if a failure to roll over MREL debt
could lead to automatic restrictions on distributions as per Section 5.2.

Final recommendations

The EBA recommends that in the steady state, credit institutions in the EU should be required to
disclose the quantum and composition of their MREL-eligible liabilities, as well as the MREL
required from them by the resolution authority. The BCBS recommendations, once finalised,
should serve as a starting point and should be extended to cover all of ttie MREL-eligible liabilities
of G-SIBs and non-G-SIBs. They should also be extended to include irifermation on other financial
instruments subject to bail-in as well as information on the creditor hierarchy.

In the transitional period, and pending finalisation of the-BCBS recommendation in this area,
credit institutions in the EU should be required tordisclose to investors the quantum and
composition of their stack of MREL-eligible liabilities, as well as information on the creditor
hierarchy (at a minimum). In addition, disclosure should be required or actively encouraged if a
failure to roll over MREL debt could lead to automatic restrictions on distributions.

145




FINAL REPORT ON MREL w7
(= EUROPEAN
n BANKING
"'(« « AUTHORITY

Annex 1: BRRD mandate for a report on
MREL

Items to be covered by the EBA MREL report
as per Articles 45(19) and (20) of the BRRD

BRRD article | Item

Implementation of MREL, including transitional arrangements, identifying divergences in the
levels set for comparable institutions and the use of contractual bail-in instruments

45(19)(a) How the minimum requirement for own funds and eligible liabilities has been
implemented at national level, and in particular whether there have been
divergences in the levels set for comparable institutions across Member States

45(19)(b) How the power to require institutions to meet the minimum requirement through
contractual bail-in instruments has been applied across Member States and
whether there have been divergences in those approaches

45(20)(vi) Prevalence of contractual bail-in instruments,'and the nature and marketability of
such instruments

Impact on different business models, including identification of these models, the impact of
MREL on them, and a discussion ¢f the appropriate MREL for each

45(19)(c) Identification of business models|that reflect the overall risk profiles of the
institution

45(19)(d) Appropriate level of the minimum requirement for each of the business models
identified <

45(19)(e) Whether a range forthe level of the minimum requirement of each business
model should be established

45(20)(a)(i) Impact of the minimum requirement, and any proposed harmonised levels of the

and (ii) minimum.requirement on:
(i) Financial markets in general and markets for unsecured debt and derivatives in
particuiar

(i) Business models and balance sheet structures of institutions, in particular the
funding profile and funding strategy of institutions, and the legal and operational
structure of groups

Impact on markets and institutions, including on profitability, pricing and capacity in debt
markets, financial innovation, asset encumbrance and capacity to raise funding

45(20)(a) Impact of the minimum requirement, and any proposed harmonised levels of the
minimum requirement on financial markets in general and markets for unsecured
debt and derivatives in particular, profitability of institutions, etc.

45(20)(c) Capacity of institutions to independently raise capital or funding from markets in
order to meet any proposed harmonised minimum requirements

Calculation of MREL and consistency with other regulatory requirements, including the choice
of denominator and interaction with own funds, leverage and liquidity requirements

45(19)(h) Whether changes to the calculation methodology provided for in this Article are
necessary to ensure that the minimum requirement can be used as an appropriate
indicator of an institution’s loss-absorbing capacity

45(19)(i) Whether it is appropriate to base the requirement on total liabilities and own
funds and in particular whether it is more appropriate to use the institution’s risk-
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weighted assets as a denominator for the requirement

45(20)(b) Interaction of the minimum requirements with the own funds requirements,
leverage ratio and the liquidity requirements laid down in Regulation (EU) No
575/2013 and in Directive 2013/36/EU
Consistency with international standards
45(20)(d) Consistency with the minimum requirements relating to any international

standards developed by international fora

Intragroup issues, including the location of loss-absorbing capacity and the conditions for

waivers of the MREL for group entities

45(19)(j)

Whether the approach of this Article on the application of the minimum
requirement to groups is appropriate, and in particular whether the approach
adequately ensures that loss-absorbing capacity in the group is located in, or
accessible to, the entities where losses might arise

45(19)(k)

Whether the conditions for waivers from the minimum requirement are
appropriate, and in particular whether such waivers should be available for
subsidiaries on a cross-border basis

Adequacy of

loss absorbency, including discussion of calibration, eligibiiity, and the role of DGS
contributions

45(19)(f)

Appropriate transitional period for institutions to achieve compliance with any
harmonised minimum levels prescribed

45(19)(g)

Whether the requirements laid down in Article 45 are sufficient to ensure that
each institution has adequate loss-absorbing capacity and, if not, which further
enhancements are needed in order to'ensure that objective

45(19)(1)

Whether it is appropriate that resolution authorities may require that the
minimum requirement be met through contractual bail-in instruments, and
whether further harmonisation of the approach to contractual bail-in instruments
is appropriate

45(19)(m)

Whether the requirem;en_ts for contractual bail-in instruments are appropriate

Disclosure and reporting, including the appropriateness, form and frequency of MREL disclosure

45(19)(n)

Whether it is aperopriate for institutions and groups to be required to disclose
their minimum requirement for own funds and eligible liabilities, or their level of
own funds.and eligible liabilities, and if so the frequency and format of such

disclosure
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SRS S LALE (8 November 2016 statement Iicy)169

Case-by-case approach based on the
RTS on MREL, which further specifies
the criteria laid down in the BRRD.

United Kingdom &\

MREL will be set on the basis of three broad
resolution strategies.

Insolvency: No additional MREL beyond current
minimum capital requiremeants.

Partial transfer: The recapitalisation component of
MREL scaled to reriect the size of transfer, and
subordination not required where only preferred
deposits are to be transferred.

Bail-in:"Assume recapitalisation of the whole balance
sheét;sand subordination required with a requirement
forstructural subordination and contractual
subordination for building societies.

Indicative boundaries between strategies: Bail-in
where balance sheets are greater than GBP 15-
25 billion (or EUR equivalent), insolvency where a firm
is not systemically important and provides limited
critical economic functions, particularly fewer than

Sweden
(26 April 2016 consultation)'”
MREL would be set based on
resolution strategy.

Whole bank bail-in: MREL would
be set according the institution’s
current RWA level. This resolution
strategy would apply for at least
the 4 largest Swedish institutions
(i.e. all the Swedish G-SIBs and D-
SIBs).

Partial transfer: MREL would be
set according to the level of RWAs
associated with the institution’s
critical functions. No decision on
how many institutions would be in
this category.

Insolvency: MREL would be equal

188 The SRB has not yet decided on its position on a number of issues. Therefore, the comparison contained in this summary table is subject to change.

169 http://www.bankofengland.co.uk/financialstability/Documents/resolution/mrelpolicy2016.pdf.

170 https://www.riksgalden.se/Dokument_eng/financial%20stability/mrel-consultation-paper.pdf.
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SRB (SRMR, RTS on MREL)*®®

United Kingdom
(8 November 2016 statement of policy)
40000 to 80000 transactional deposit accounts
(defined as an account with at least 9 withdrawals in a
3-month period). Actual strategies will be set on a
firm-by-firm basis.

169

EUROPEAN
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Sweden
(26 April 2016 consultation)'”

to existing capital requirements.
Institutions that are deemed non-
systemically significant according
to the assessment in Article 4 of
the BRRD (simplified obligations)
are assumed to fall in this
category.

Article 12(6) of the SRMR states that
MREL shall not be inferior to the
total amount of any own funds
requirements and buffer
requirements under the CRR.

The PRA has published its policy'’* that firms should
not count CET1 towards meeting«MREL and capital
buffers simultaneously. This would mean that buffers
would need to be met separately from MREL.
Depending on their business model and liability
structure, firms may. "need to increase financial
resources to avoid the double-counting of CET1.

The SNDO’s MREL model enables
the buffers to maintain their
function and ‘sit on top’ of the
MREL requirement.

The SRB follows the RTS on MREL,
with the loss absorption amount
being set at the minimum prudential
requirement  (including  buffers)
required on a going concern basis.
The SRB may make potential upward
or downward adjustments on a case-
by-case basis, taking into account,
inter alia, SREP information, barriers
or impediments to resolvability and
other relevant information.

In line with the PRA’s policy on the interaction
between -buffers and MREL, buffers will not be
included in the loss absorption component (they will
sit an top of and be met separately from MREL).

The same approach will be adopted for all firms
entering insolvency (including Financial Conduct
Authority (FCA) sole regulated investment firms) to
align MREL with minimum capital requirements.

The SNDO proposes that the going
concern buffers and the
macroprudential risks component
of Pillar 2 should be excluded from
the loss absorption amount.

The SRB follows the RTS on MREL but
distinguishes the RCA from an MCC.

The RCA is equal to the minimum

Insolvency: No recapitalisation component.

Partial transfer: Recapitalisation component scaled
down to match expected size of transfer. Anticipate

Insolvency: No RCA required.

Bail-in and  partial transfer
strategies: The SNDO assumes that

i http://www.bankofengland.co.uk/pra/Pages/publications/ps/2016/ps3016.aspx

BANKING
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SRB (SRMR, RTS on MREL)*®®

prudential requirements, excluding
buffers.

The MCC is partially commensurate
to the CBR (CBR - 125 bps). Further
analysis will be conducted at a later
stage.

The SRB will perform a case-by-case
analysis to adjust the requirements
based on the resolution strategy and
critical functions that need to be
preserved.

United Kingdom
(8 November 2016 statement of policy)
that retail preferred and covered deposits will be
transferred but no other deposits or any senior non-
preferred liabilities.

169

Bail-in: Full balance  sheet assumed for

recapitalisation.
For both partial transfer and bail-in:

- Adjustments to the discretionary
requirements applicable ‘\after resolution
(Pillar 2A) will be considered on a case-by-case
basis;

- Buffers will generally not be included in RCA.
This preserves - the buffers’” purpose of
providing going concern loss absorbency.

EUROPEAN

m
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Sweden

(26 April 2016 consultation)'”
all currently applicable capital
requirements, including buffers,
would still be applicable after
resolution. The RCA would be
calibrated to ensure that the full
capital requirements, including
buffers, can be met after
resolution (i.e. no deductions).

Expectation for G-SIBs to comply
with the TLAC term sheet with
respect to subordination. No general
subordination requirement for MREL
for other banks. However, the SRB
may review feasibility and credibility:
of bailing-in instruments on a_c¢ase-
by-case basis.

Subordination-of MREL required for all firms with a
bail-in strategy. Structural subordination of MREL via
HoldCo'issuance (which is downstreamed to operating
barik companies in the form of capital or subordinated
debt liabilities) will generally be required, except for
mutually owned firms that cannot operate with
HoldCos (United Kingdom building societies). Such
firms that have a bail-in strategy will be required to
subordinate their MREL contractually.

The SNDO has yet to decide how
much of institutions’ total MREL
requirements need to be met with

subordinated instruments.
However, the consultation
document sets a strong

preference that MREL be met to a
certain level with subordinated
instruments. The proposed
calibration of this level will be
consulted onin Q1 2017.

No additional hard  maturity
requirements beyond the minimum
1-year residual maturity requirement
in the BRRD.

No additional maturity requirements beyond the
minimum 1-year residual maturity requirement in the
BRRD, but an expectation that firms will monitor their
overall MREL maturity profile and be resilient to
temporary market access issues.

The SNDO has indicated that it is
considering whether the average

maturity of MREL instruments
should be subject to certain
minimum requirements. No

BANKING
AUTHORITY
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(8 November 2016 statement of policy)'®®
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Sweden
(26 April 2016 consultation)'”
decisions have been made at this
stage.

BANKING

Article 12(16) of the SRMR specifies
the conditions that eligible liabilities
must satisfy in order to be included
in MREL. All third-country liabilities
must include contractual recognition
of bail-in tools.

Liabilities with embedded derivative
components, including structured
notes, do not count towards MREL.

Liabilities for which the value is dependent on
embedded derivatives, including structured notes, are
not eligible for MREL. Liabilities that only. include put
or call options are not considered to.be dependent on
derivatives for this purpose.

At this stage, no additional
requirements beyond the BRRD
minimum criteria have been set.

The SRB’s intention is to provide
informative MREL targets for all
major banking groups under its remit
before the end of 2016, but only on a
consolidated level.

Consolidated MREL will be set in line with the RTS on
MREL framework."and the Bank of England’s
calibration proposals.

In 2016, the SNDO will prioritise
MREL decisions at the
consolidated level.

The SRB does not intend to set MREL
for subsidiaries on an individual basis
in 2016 but plans to do so at a later
stage. SRB intends to base the MREiL
targets for subsidiaries on Ztheir
individual characteristics and the
consolidated level, which has been
set for the group (Article 12(9) of the
SRMR) and considering the possibility
of waivers (Article 12(10) of the
SRMR).

Individuai- entity MREL will be set later in the
transitional period.
For' firms subject to structural subordination,

individual operating entities will be required to issue
subordinated liabilities to the group resolution entity
to meet their individual MREL.

In line with the TLAC term sheet, for material
subsidiaries (including domestic subsidiaries) of G-
SIBs, the Bank of England will endeavour to set the
requirement at 75%-90% of what the requirement
would have been had they been resolution entities.
The Bank of England is considering an exception to
this by requiring 100% for domestic ‘ring-fenced bank’

For groups with SPE strategies,
subsidiaries’” MREL should be met
with internal instruments. The
SNDO will communicate (at a later
date) what characteristics such
internal instruments should have
(i.e. should they be subordinated,
trigger mechanisms, etc.).

AUTHORITY
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SRB (SRMR, RTS on MREL)*®®

United Kingdom
169

(8 November 2016 statement of policy)

entities/subgroups.

m

(Il

Sweden
(26 April 2016 consultation)'”

Not specified in the SRMR or the RTS
on MREL.

Firms subject to structural subordination will be set an
individual MREL at the HoldCo level, to ensure
sufficient external MREL resources are issued by the
resolution entity. A consolidated requirement would
not necessarily be sufficient to achieve this.

Not applicable in the Swedish
context.

Not specified.

Final transitional deadline is 1 January 2022. Firms will
be expected to meet the following interim
requirements:

e 2019: G-SIBs must meet the 16%/6% of TLAC
minimum;
e 2020:

o G-SIBs- and D-SIBs with a bail-in
resolution strategy: 2 x (P1 + P2A) or 2
x leverage ratio;

o Other bail-in and partial transfer
firms: 18% of RWAs or 2 x any
applicable leverage ratio;

o Modified insolvency: MREL will be set
at the level of regulatory capital
requirements, as these firms will not
be required to hold recapitalisation
MREL.

The final calibration and transition of the end state
(2022) requirement will be reviewed no later than the
end of 2020.

Generally, the Bank of England will not set

The MREL requirement should be
met by Q4 2017 on the basis of
debt instruments that meet the
minimum BRRD eligibility criteria
(i.e. senior unsecured debt may be
included).

Once a decision has been taken on
the level of MREL that should be

met with subordinated
instruments, a separate
transitional period will be set for
compliance with that

requirement.

EUROPEAN
BANKING
AUTHORITY
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United Kingdom Sweden

168
SBELALS HDEn WL (8 November 2016 statement of policy)'®® (26 April 2016 consultation)'”

requirement above regulatory capital requirements
until the interim requirements apply, although it may
do so in individual cases.
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Annex 3: Comparison between MREL, the TLAC term sheet and
US/Swiss planned implementation of TLAC

TLAC term sheet

USA/Swiss proposals

MREL

Scope

G-SIBs and their material subsidiaries.

External TLAC requirement set for each
resolution entity; iTLAC requirement set for
each material subgroup.

USA: US G-SIBs “ahd intermediate
holding companies (IHCs) of foreign G-
SIBs.

CH: G:SIBs.

1. Credit and investment
firms on a consolidated and solo basis.
2. HoldCos and other affiliated financial

institutions (optional).

institutions

Calibration — Minimum

From 1 January 2019: At least 16% 0f RWAs
(plus buffers) and > 6% of leverage exposure.

From 1 January 2022: At _least 18% of RWAs
(plus buffers) and >"6.75% of leverage
exposure.

See also the section below on firm-specific
requirements.

JSA: TLAC > 18% of RWAs and > 9.5%
of leverage exposure (from 2022).

Long-term debt >6% + G-SIB
surcharge of RWAs; 4.5% of total
leverage.

For foreign G-SIB IHCs TLAC > 16% of
RWAs, 6% of leverage exposure (if
subject to the supplementary leverage
ratio (SLR)), and 8% of total assets (if
not subject to the SLR); long-term
debt >7% of RWAs, 3% of leverage,
4% of assets.

The requirements mentioned above

No harmonised minimum requirement; six
firm-specific criteria set out in the BRRD
relating to the resolution strategy.

RTS on MREL: Resolution authorities to
determine an appropriate transitional period
which is ‘as short as possible’.

SRB: Generally expect most institutions under
the SRB remit to have MREL of at least 8% of
TLOF.
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are for SPE IHCs. For an MPE firm, the
requirements are: TLAC/RWAs of 18%;
TLAC/leverage exposure of 6.75% (if
subject to the SLR); and TLAC/average
total assets of 9%.

CH: >28.6% of RWAs (o/w 10% of
CET1, 4.3% of T1, 14.3% cf other);
> 10% of leverage exposure {o/w 3.5%
of CET1, 1.5% of T1, 5% of other).

EUROPEAN
BANKING
AUTHORITY

([0
El
(

Calibration — Firm-
specific requirements

Additional firm-specific
necessary and appropriate to implement
resolution, minimise impact on _financial
stability, ensure continuity of) " critical
functions, or avoid exposing pubtlic funds to
loss.

requirements Aif

Not discussed.

MREL is a firm-specific requirement, based on
ensuring that firms have sufficient loss-
absorbing capacity to implement the preferred
resolution strategy, size and risks, DGS
contribution, and impact on financial stability.

RTS on MREL: It is necessary to assess:

a) Loss absorption amount (starting from
own funds requirements);

b) RCA
requirements);

(starting from own funds

c) Adjustments for DGS contributions and
excluded liabilities.

Denominator of MREL is total own funds and
liabilities, but the MREL requirement should be
set as an amount.

SRMR: At least equal to own funds (buffers
included) (see Article 12.6 of SRMR).

155



FINAL REPORT ON MREL

oy

=\
—_—
-

EUROPEAN
BANKING

AUTHORITY

SRB currently expects most SRB institutions to
have MREL of at least 8% of TLOF (still under
discussion).

Denominator

RWA/leverage ratio denominator of the
resolution group.

RWA and leverage ratio denominator.

TLOF at the individual and the consolidated
levels.

Arrangements for
groups, including
internal requirements

External TLAC requirement for the resolution
entity to be set in relation to the

consolidated balance sheet of each
resolution group.
iTLAC must be set for each material

subgroup at 75%-90% of the external TLAC

requirement that would apply if that
material subsidiary were the resolution
entity.

The calibration within the 75%-90% range.is
decided in discussions within the Crisis
Management Group (CMG).

iTLAC can be in the form of c¢ollateralised
guarantees subject to conditiens. TLAC that
is not prepositioned should be readily
available to recapitalise any direct or indirect
subsidiary as necessary to support the
execution of the resolution strategy.

No mandatory requirement for domestic
iTLAC, but it can be imposed by authorities
on a discretionary basis.

USA: The- Federal Long-Term Debt
Requirement proposes that US IHCs of
foreign G-SIBS will have to meet an
89% iTLAC requirement. Seeking
comment on domestic iTLAC.

For MPE IHCs, the iTLAC requirement
would be 100%.

CH: No specification in the October
2015 announcement on the
implementation of TLAC. Seeking
comment on domestic iTLAC.

MREL for the group on a consolidated basis.

MREL must be set for all credit institutions and
investment firms within groups on an
individual entity basis, and be set with regard
to consolidated MREL and the group resolution
strategy. There is limited possibility of waivers
when the institution and the parent are in the
same Member State.

There is no requirement to issue at least as
much external MREL as the sum of internal
MREL.
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The resolution entity should issue and
maintain at least as much external TLAC as
the sum of iTLAC (which it has provided or
committed to provide) and any TLAC needed
to cover material risks on the resolution
entity’s own balance sheet. However,
external TLAC may be lower if—and to the
extent that—this is due to consolidation
effects only.
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Relationship with
capital buffer
requirements

CET1 capital cannot count simultaneously
towards both TLAC and regulatory capital
buffers.

USA and CH: CET1 capital cannot
count simultaneously towards both
TLAC and regulatory capital buffers.

Capital instruments count towards MREL.

Relationship between MREL and buffers not
specified in the BRRD. MREL is a minimum
requirement that ‘must be met at all times’.

Penalties for breach

Restrictions for breach due to maturing
instruments mirroring restrictions for breach
of buffer requirements due to maturing
Tier 2 instruments.

Breach should be treated as-seriously as a
breach of minimum .regulatory capital
requirements.

Not specified.

Not specified in the BRRD.
Options available include:

e Triggering powers to remove
impediments to resolvability;

e Triggering early intervention powers;

e Administrative penalties under
Article 110 of the BRRD;

e General supervisory powers and

penalties for any associated breach of

capital requirements.

Eligibility — Remaining
maturity

> l1lvyear. The maturity profile should be
adequate in case access to capital markets is
impaired.

USA: > 1 year; possible 50% haircut on
< 2 years (it is proposed that this will
only be applied for the long-term debt
requirement, not the TLAC

> 1year
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Eligibility —
Subordination

External TLAC must be subject to
contractual, statutory or structural
subordination (relative to excluded liabilities
on the balance sheet of the resolution
entity).

Exemptions may apply if they would not
result in material risk of successful legal
challenge or compensation claims:

a) If excluded liabilities pari passu or
junior to TLAC liabilities <5% of
external TLAC (and exclusion is
possible
resolvability);

b) If all liabilities excluded from TLAC
are statutorily excluded from the

and would not affect

scope of bail-in;

c) (Up to 2.5% of RWAs, rising-to 3.5%
in 2022) if the resolution authority
has the discretion {5 ‘exclude from a
bail-in all thel liabilities excluded
from TLAC.

USA: Issuing HoldCo must meet ‘clean
HoldCo’ requirements.

Debt instruments must be:
a) Unsecured;
b)) -Not self-guaranteed;
¢) Not
enhancement of seniority.

subject to  other

CH: TBC.

No requirement in Level 1, but the resolution
authority may require part of MREL to be met
by subordinated bail-in instruments.

The resolution authority may also require
establishment of HoldCo under Article 17 of
the BRRD.

RTS on MREL: It must assess whether the
resolution would breach the NCWO principle
(due to too much excluded liabilities versus
MREL-eligible liabilities within or junior to a
certain class) and recalibrate MREL accordingly
or require alternative measures, unless below
the de minimis threshold (10% of a given
class).

Eligibility — Other
instrument
characteristics

The following are excluded from TLAC:

a) Insured deposits;
b) Deposits w < 1-year maturity;
c) Derivatives;

USA: Debt instruments subject to
plain vanilla requirements, excluding:
a) Structured notes;

b) Credit-sensitive features;
c) Convertibles;

Resolution authorities may require contractual
bail-in instruments.

The following liabilities are excluded on a
mandatory basis:
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d) Structured notes;

e) Non-contractual liabilities;

f) Preferred liabilities;

g) Liabilities exempt from bail-in.

Liabilities must be paid in, unsecured, not
subject to contractual set-off or netting, not
redeemable, not self-funded.

d) Acceleration clauses.

oy

—E:
1

——aan

EUROPEAN
BANKING

AUTHORITY

({

a) Liabilities arising from derivatives;
b) Liabilities must be paid up, unsecured,
not self-funded (issued or guaranteed);
c) Preferred deposits;
d) Liabilities excluded from bail-in:
a. Covered deposits;
Secured;
Client money/asset;
Fiduciary liability;
Interbank and < 7 days;

I

Arising from recognised

payment/settlement  system
participation and < 7 days;
g. To employees (except variable

compensation), commercial or

trade creditors in critical
services, tax authorities, or
DGSs.

Eligibility — Contractual
triggers

External TLAC must contain—absent any
statutory mechanism—contractual trigger
allowing the resolution authority to write-
down or convert in resolution.

No mandatory contractual triggers.

No mandatory contractual triggers, except for
third-country law governed liabilities.

Eligibility — Jurisdiction

Must generally be subject to governing law
of the jurisdiction of the resolution entity. If
issued under the law of another jurisdiction,
must ensure the application of resolution
tools is effective and enforceable.

All  third-country liabilities must include

contractual recognition of bail-in tools.
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Eligibility — Issuer

TLAC must be directly issued by a resolution
entity except CET1 recognised in
consolidated capital and regulatory capital
instruments issued by cooperative banks
within an Institutional Protection Scheme
(IPS). Minority interest other than CET1
allowed until 31 December 2021. There is an
exception for wholly owned funding vehicles
on a temporary basis (until 2022).

USA: Issued directly by the HoldCo.

Individual level MREL requirements apply.
Those requirements would need to be met by
issuance by the entity to which they apply.

Other restrictions on
composition

Expectation that one third of TLAC is non-
equity.

USA: Long-term:. debt
applies in paraliek

requirement

TLAC issued by foreign G-SIB IHCs
must be issued to parent.

None.

Other features —
Exposures to
TLAC/MREL
instruments

BCBS proposal on deductions from capital
under consultation.

Not harmonised.

Other features —
Disclosure and
reporting

BCBS disclosure template.

Not harmonised, but national/Banking Union
requirements may apply.

Conformance period

1 January 2019 - First phase:
1 January 2022 — Second phase.

Resolution authorities shall determine an
appropriate transitional period, which is as
short as possible.
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Annex 4: Summary of the responses to
the public consultation on the MREL
interim report

From 19 July 2016 to 30 August 2016, the EBA consulted the public on its interim report on the
implementation and design of MREL. The EBA invited interested stakeholders to provide written
comments to specific questions that were related to: (i) the reference base for the MREL
requirement, (ii) the relationship with regulatory requirements, (iii) the response to a breach of
MREL, (iv) the adequacy and calibration of the MREL requirement, (v) MREL eligibility, and (vi) third-
country recognition of resolution actions. In addition to the written public consultation procedure,
the EBA organised three meetings with bank federations, market analysts and investors and
consumer and civil society organisations.

Figure 30: Distribution of responses by type of respondent

Total: 29 responses

M Bank Associations (incl. EBF, National Associ.,
Public Bank & Building Society Associ.)
14 M Banks (G-SlIs)
m Banks (non-G-Slis)

M Capital Markeis ‘Associations

M Rating Agency & Stock Exchange / Clearing House

NowWwoN s

Qthers

Twenty-nine written responses were received with regard to the public consultation from a large
variety of stakeholders. Approximately half of the respondents were associations representing
banks. In addition, six banks (of which four were G-SIBs) responded directly. The remainder of the
responses were received from various types of organisations, such as capital markets associations, a
rating agency, a stock exchange and the EBA’s Banking Stakeholder Group.

(i) Reference base for the MREL requirement

The change of the reference base of MREL from TLOF to RWAs (complemented with a
leverage ratio exposure backstop) was supported by a large majority of the respondents.
Some of the respondents agreed with the reference base change but stated that the
leverage exposure backstop measure effectively might act as a stand-alone measure. In
addition, a few respondents mentioned that an increase in RWAs due to potential future
regulatory reforms needs to be taken into account when setting MREL.
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(ii)

(iii)

(iv)

(v)

Relationship with regulatory requirements

The EBA suggested that the usability of regulatory capital buffers would be best
preserved if they stack on top of MREL. Respondents generally agreed with the stacking
of CET1 buffers. Some of them noted that the calibration of MREL should take the
prohibition of double-counting into account. A large majority of respondents stated that
a breach of MREL should not result in any automatic consequences, especially MDA
restrictions.

Several respondents agreed with the proposed interaction between MREL and the NFSR.
However, they raised the concern that the interaction between internal MREL and the
NSFR could give rise to further issues—i.e. funding being ‘trapped’ in subsidiaries while
there is an eventual funding shortfall at the parent level.

The respondents argued that the early redemption of MREL instruments should not
require prior regulatory approval, on the basis that such an approval process would be
too time-consuming and burdensome. In circumstances where a redemption approval
requirement was to be introduced, respondents agreed that such an approval
requirement should only be necessary if the proposed redemption would result in a
breach of MREL.

Response to a breach of MREL

Almost all respondents stated that autcmaticity with respect to a breach of MREL should
be avoided. Respondents believed that there should not be an automatic assessment of
whether an institution is failing or likely to fail or any automatic MDA restrictions. There
was general agreement that a breach of MREL has to be considered on a case-by-case
basis by resolution authorities and competent authorities. Several respondents
suggested that there should be a grace period before a breach response is allowed, so
that institutions.could attempt to reissue MREL-eligible instruments. A number of
respondents nhoted that a breach of MREL has to be evaluated together with other
capital requirements (i.e. capital breach).

Adequacy and calibration of the MREL requirement

A majority of respondents agreed that the essential driving factor in determining MREL
is the resolution strategy and this should respect banks’ business models. A number of
respondents emphasised the necessity of alighing the MREL framework with the FSB
TLAC term sheet. There were mixed views on whether the TLAC standards should be
extended beyond G-SIBs.

MREL eligibility

The respondents were generally in favour of the recommendations and particularly
supported clarity on the creditor hierarchy for investors. Furthermore, most
respondents agreed that all three forms of subordination should be permitted and the
focus was appropriately placed on the specification of subordination outcomes.
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With respect to the scope of subordination, there were a broad variety of answers.
Several respondents stated that mandatory subordination should only apply to G-SIBs,
while others believed that the matter of subordination should be assessed on a case-by-
case basis. A few respondents asserted that a subordination requirement in line with the
TLAC standards should be generally put in place. The maintenance of the TLAC
subordination exemption (2.5%/3.5% of RWAs) was noted to be important by a number
of respondents.

Most respondents favoured the publication of information on statutory creditor
hierarchies. In addition, some respondents suggested that there should be disclosure of
information on banks’ balance sheet structures. Several respondents stated that if the
MREL requirement is disclosed at all, this should only happen after a transitional period.

(vi) Third-country recognition of resolution actions

Almost all respondents stated that the current scope of Article’55 of the BRRD is too
broad and makes the compliance unnecessarily burdensome without improving banks’
loss-absorbing capacity. It was pointed out that, for._many types of contracts, the
required clauses could not be included due to practical reasons or the refusal of the
other parties regarding the contract. In that regard, a number of respondents pointed to
particular difficulties with respect to the trade'finance business.

Overall, a large majority of respondents proposed the limitation of the scope of Article 55 to MREL-
eligible liabilities only. In addition to this limitation to eligible liabilities, some respondents requested
that resolution authorities should be able to grant waivers from the requirement to comply with
Article 55.
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