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Introduction and legal basis

1. Article 19(6) of the recast Directive 2014/49/EU on deposit guarantee schemes (D@8gse
that the EuiropeanCommissiorfCommission)‘supported by EBAhallsubmit to the European
Parliament and to the Council a report on the progress towdngsimplementation of the
DGSDTo support th&Commissiolin meeting its obligation, the ERAmmitted to draftinghree
opinions, including this opinion on the plesit guarantee scheméeligibility, coverage and
cooperation

2. The EBA suthority to deliver an opinion is based orrticle34(1) of Regulation(EU)
No 1093/201C, asthe topic of correct application of the DGSD, including enstLissges
relating toeligibility, coverage and cooperation foational deposit guarantee schemeslates
to the EB/As area ofauthority, as perArticle 26 of that Regulation

3. In accordance wittArticle14(5) of the Rules dProcedure of theBoard of Supervisofsthe
Board d Supervisors has adopted this opinjevhich is addressed to theommission

General comments

4. The opinion outlines a number of proposals for themmissiorio consider when preparing a
report on the implementation of the DG3$®be submitted to the European Parliament and the
Council and if and when preparing a proposal for a revised DG8ither proposals for the
Commissiorio consider will be outlined in two more opinions to be delivered later in 26419
ondeposit guarante scheme@G$payouts, andnDGS funding and uses of DGS furdme

! Regulation (EU) Nb093/20100f the European Parliament and of the Council ofNe#ember 2010 establishing a
European Supervisory Authority (European Banking Authority) amending Decisiagh6/2009/EC andepealing
Commission Decision 2009/78/EC (OJ L 331, 15.12.201®), p.

2 Decision adopting the Rules of Procedure of the European Banking Authority Board of Supervisbiovaii2izer 2014
(EBA/DC/2011/01 Rev4).
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of which may be interrelated with the proposals in this opinidheCommissioris invited to
consider the proposals in all three opiniojuéntly, if and whenit prepares a proposal ér a
revised DGSD. Finally, the EBA nitiasthis opinionandthe other two opinions aim t@resent
anexpert view from a depositgprotection perspective, but doot include a thorough impact
assessment from all the relevant perspectives,soere appopriate, the EBA proposes that
more analysis may be warranted.

5. This opinion lists all the proposals made by the EBA on the topic of eligdfildgposits
coveragelevel and moperation between deposit guarantee schemeblore specifically, it
providesproposas on the following topics and subtopics:

i. Homehost cooperationand cooperation agreements, including
i.1. the EBAs role inDGSooperation agreements,
i.2. sharing of datebetween DGSs
i.3. temporary high balances in creberder payouts

ii. Transfer of contribtions, including

i.1. general considerations in relation to credit institutionshanging their DGS
affiliation;

ii.2. considerationsn relation to hird country branches
iii. DGSSscooperation withvariousstakeholders
iv. Coverage level
v. Currentist of exclusions fromligibility, including issues in relation:to
v.1. financial institutions and investment firms
v.2. pension schemes and public authorities
v.3. deposits the holder of which was never identifjed
v.4. coverage of depositatEU credit institutionsbranchesn third countries.
vi.  Current provisions onligibility, including issues in relation:to
vi.1. definition of deposit
vi.2. joint accounts

vi.3. absolute entitlement to thesums held in an account
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vi.4. dormant accounts
vi.5. administrative cost threshold

vii.  Depositor information, including informatin provided to depositors
vii.1. in the standardisednformation sheet

vii.2. when there are certain changes to the credit institutiorcluding the right to
withdraw eligible deposits without incurring any penalties

viii. ~ Third country brancks DGS membership
ix. Cooperation between the EBA and tBaropean Systemic Risk Bof#ESRB

X. Implications of the European Supervisory Authorities Review and amendments to other
EUregulatiorsand EWirectives

6. The report attached to thd opinion providedletailed analysis oéach topicand subtopic
including(i) the backgroundJii) the methodology, data sources and tindimitations, (iii) the
analysis(iv) the options to address the identified issues amithe conclusionswhich arealso
included belowas specific EBA proposals to the European Commission

SpecifiEBA poposalsto the European Commission
7. In this opinion, the EBA proposestfollowing.
i. Onhome-host cooperationand cooperation agreemertts

a) In relation to theEBAs role in cooperatioragreementsno changes to the DGSD
seem necessary. There also seems to be no need to provide any further guidance
or advice using other instruments.

b) Itis not necessary to amend the DGSD in order to include a more explicit and clearer
requirement in theDGSD to share the most important dakeecause the current
text of the Directive does not prohibit the sharing of these data and reqhivaze
DGSs to exchange them with thest DGSs. Furthermore, the type of data to be
shared is already outlined in théldteral agreements signed by DGSs.

c) In relation to thetemporary high balances in crebsrder payoutsno changes to
the DGSD, at this stage, seem necessary. There also seems to be no need to provide
any further guidance or advice using other instruments.

ii. On transfer of contributions
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a) There is a need to amend the current provisionsAinicle 14(3) of the DGSDn
which the amount of contribution transferreid linkedto the contributions paid in
the 12month period prior to the institution changing its BGaffiliation or the
transfer of some of the aatities to another Member State.

b) There is a need to develop a different methodology addresdime issues
highlighted in the attachedeport, taking into account the diversity of current
methodologiesto calculate risk-based contributions allowed under the EBA
Guidelines on methods for calculating contributions from DGSs.

c) Given its technical nature, the EBt#ygether with its member authorities and
schemesis best placed to develop threew methodologysothe opinioninvites the
Commission to consider conferring corresponding mandates to the EBasure
uniform application across Member States, the methodology should be specified
through EBA draft regulatory technical standards to be adopted b tmemssion

d) In relation to hird country branchesthe current provisions on the transfer of
contributions for third country branches are sufficiently clear and there is no need
to propose changes to the DGSD in relation to this matter and/or to provide any
further related guidance or advice.

iii.  OnDGSscooperation withvariousstakeholders

a) Inrelation to thedeposit guarantee scheme designated authorit@&GSDA¥and
DGS' cooperation with the affiliated credit institutions, competent authorities,
resolution authorities and other DGS3Bere is no need to propose changes to the
DGSD, and there is no need to provide any further guidance or advice using other
instruments.

b)  The current lack of engagement between the DWPFKDGSs and thanti-money
laundering AML) authorities should be considered further in the EBA Opinion on
DGS payouts, which will address issues related to DGS payouts where there are
AML concerns.

iv. On ®verageével

a) Based on he quantitative and qualitative analgs the current coverage level of
EURL00000is adequate and therefore no chges to the DGSD seem necessary

b)  The currently applicable options for currency of repayment in relation to the
coverage levkincluded in the DGSD seem adequate and there is no need for an
amendment of the DGSD.

v. On current list of exclusions from eligibility:
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No change is needed in the DGSD with regard to the definition of financial
institutions and investment firms, other than those necessaryrétation to
excluded entities in the context of absolute entitlemewotthe sums held in an
account(as per proposalei (d-g) listed below)

In relation to public authoritiesan amendment of the DGSDay beappropriate
and the amendmentould extendDGSoverage to the public authorities with no
need to differentiate betveen them based on their budgetHowever, furthe
analysis of the impact of such an extension may be warranted.

In relation topersonal pension schemes and occupational pension schemes of small
and mediumsized enterprises, at this stage no changes to the DGSD seem
necessary. There also seems to be medto provide any further guidance or
advice using other instruments.

In relation to eeposits the holder of which was never identifiech amendment of

the DGSD is necessalfydepositors have never been identified through no fault of
their own, the amedment should introduce the flexibility for DGSs to make those
depossi t or s’ f und s, subjechto by bdcessary checkslurder the
DGSD andAnti-money Laundering DirectiveAMLD, to be performed by the
insolvency practitioner or thauthoritiesbest placed to do such checks. The revised
DGSD text should be aligned with other requirensefar examplethosestemming

from the AMLD, and it would need to be accompanied by the necessary safeguards
to avoid casein whichanonymous antbr unidentified depositors are repaid.

In relation tothe coverage of deposits dUcredit institutions branchesin third
countries an amendment of the DGSD is appropriate. The amendment should
ensure that deposits in these branchase not protected byan EU DGS of which
the EUcredit institution is a member

On current provisions onigibility:

a)

b)

The DG® should be amended t@move from the @finition of a deposit the word
‘normal in relation to banking transactions.

The Commission should assess furttie need to provide clarity in relation to the
treatment of structured depositancluding cases where they may yieldgative
returns, consideing the options outlined in the attacheceport, their pros and
cons, and the materiality of structured depasis outlined in the EBReport on
cost and past performance of structured depogitslished onl0January 2019

In relation to pint accountsat this stage no changes to the DGSD seem necessary.
There also seems to be no need to provide any furtherangd or advice using
other instruments
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In relation to dsolute entittement to thesums held in an accountthe
harmonisationof the approach to the identification of the person absolutely
entitled to the sums is not necessary.

Also in relation to absolute entitlement to theumsheld in an accounthere is no
immediate need to address the issue of the calculation of contributions for
accounts wiose holder is not absolutely entitled to the suniait this topic may be
revisited inthe next review of the EBA guidelines on methods for calculating
contributions to deposit guarantee schemes.

The Commission shouldnhance clarity in the DGSD on how the -#a®ugh
approach applies to deposits placed with credit institutions by accoaolalgns who
are excluded from eligibility

The topic of absolute entitlement to the sunieeld in an accounis complexso
further analysis may be needed how best to formulate the wording in different
piecesof EU legislation. In subsequent policy coasidions concerning investment
firms and financial institutions, it is recommended to take a holistic view regarding
the relationship between those institutions and their clients, the related
safeguarding requirements and the implicationgytnave for DG Srotection.

In relation tothe deferral of repayment of dormant accounts provided for in
Article 8(5)(c) of the DGS[ihere is no needo remove thepossibilityof deferring
the payout of dormant accounts.

There ismerit in amendingArticle 8(5)(c) ofthe DGSDo clarify that, if a depositor
has multiple accounts and at least one is mwymant, all the amounts should be
aggregated and the aggregated amount should be made avatlaltie depositor
beforethe deadline envisaged #rticle8(1) of the DGD.

In relation to the administrative cost threshodd perArticle 8(9) of the DGSD, the
Directiveshould be amended tollaw DGSs to repay depositors irrespective of the
amount of funds in their accoursind the dormancy of the account.

In relation to theadministrative cost threshold, the DGSD should be amended to
allow DGSs to set an administrative cost threshold below which they would be
allowed not b take active steps to make the amount available to the depositor, but

depositors would have the righotreceive their funds upon request.

In relation to the administrative cost threshold, the DGSD should be amended to
specify that the administrative cost threshold must be sufficiently low and
justifiable, and communicated eante to the depositors via thimformation sheet
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On ckpositor information

a)

b)

d)

g9)

h)

The information sheet in Annebof the DGSBould be amendeih favour of a more
flexible approach to how to specify the information thtoe depositor should
receive.

The DGSDxould list only the set of essential elements to be included in the
information sheet (based on what is currently inclugedth further amendments
outlined below.

Another legal instrumentsuch as EB4uidelines or EBA draft technical standards
to be adopted by the Commissiprould further specify thatecessary information
andthe format of that information.

The information sheetas currentlyset out in Annex to the DGSD should be
amended to:

0 include the details of the credit institution as a first point of contact for
information on the content of the information sheet and incluidecontact
details (address, telephone,-raail, etc.) whileretaining the link to the
relevant DGS website in the information shegt

o] abolishthe requirement for acknowledgement of receipt by thepositor,
o] clearlyhighlightthe purpose of the information sheet.

The information sheet couldalso include further information relevant to the
depositors,such agelevant provisions concerning temporary high balanaed
the application of sebff, and otherrelevant information

The DGSD should not be amended with regard to the frequency at which
information about DGS protection should be providednd the current
requirement for an annual update should betained.

In relation to theapplication of thecurrent provision on thedepositors right to
withdraw or transfer eligible deposits without incurring any penaltigee DGSD
should be amended so that such provisi@iuld be limited to changes the
coverage ofleposits

In relation to the information provided to depositors in casef mergers,
conversions of subsidiaries into branches or similar operations, including when
there is a change of DGS affiliatiahe DGSD should clarifhat all depositors in
both institutions should be informedf such events, but that thenformation
should be provided in the most efficient and cesftfective manner (i.e. by
electronic means and/or by incorporating relevant information about the operation
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into the regular, active rad direct communicatiorthat banks have with their
customers.

The DGSD should be amended to ensure #tdeast the depositors who will lose
coverage for some of their funds because of therger, conversion of subsidiaries
into branches or similar opetians should be informed of their right to withdraw
their funds without incurring a penaltyp to an amount equal to the lost coverage
of deposits This means thatalthoughall depositors should be informed of the
abovementioned eventsnot all depositorsin the credit institutions insuch
scenarios should be informed of the right to withdraw funds without incurring a
penalty, as this right will in most cases apply to relatively few depositors.

In relation to the currently applicable timelines for inforrgimepositors in the
abovementioned cases, the EBA notes that respondents to the survey identified
issues. The EBA has migcussedhis aspect of current DGSD framework in detail
but proposes that the Commission should take note and revisit this togizein
future.

viii. ~ On tird country brancks DGS membership

a)

b)

TheDGSDand in particulathe currentArticle 15, should be amended and replaced
by provisions stipulating that branches established within the territory of Member
States by a credit institutiothat has its head office outside the Unidhthey are
licensed by the relevant supervisory authority in thet&thke depositsas defined

by the DGSDmnust join a DGS in operation within the territoo§ the relevant
Member States.

It could be considered #t, by way of derogation from the above provision, some
flexibility could be provided to Member States to exempt branches established
within their territory by a credit institutiorthat has its head office outside the
Union from the obligation to join a DGS in operation within their territories. Such a
decision couldpotentially be made on the basis of a voluntary equivalence
assessment, and where it is absolutely necessary in order fotaia the level
playing field, depositotscorfidence and financial stabilityif protection is not
equivalent, Member Statesust stipulate that such branches must join a DGS in
operation within their territories.

ix. On ooperation between the EBA and tESRB

a)

There is no need to propose changes to the DGSD and/or to provide any further
related guidance or advice. The EBA and the ESRB are in a position to agree
bilaterally on the content and the timing of the cooperation on systemic risk
analysis concerngiDGSs.
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X. On mplications of the European Supervisory Authorities Re\aesd amendments to
other EUregulatiorsand EWdirectives:

a) To minimise the risk of possible inconsistencies and to eliminate possible
misinterpretation,the DGSD would need to be amendshkould the erm ‘peer
reviews be replaced by a different waling in the mandate of théeuropean
Supervisory Authorities

b)  All the crossreferencesn the DGSb other EUregulatiors anddirectives should
be updated in due course to avaigisinterpretation.

This opinion will be published on the EB#vebsite.

Done atParis DD Month YYYY

[signed]

Jose Manuel Campa

Chairperson
For the Board of Supervisors
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The Deposit Guarantee Schemes Directive (DGSD) reghiaésthe European Commission
(Gommission), “supportedby EBAshallsubmit to the European Parliament and to the Council a

report on the progress towardthe implementation of the DGSDFurther to that mandate, on

6 February 2019the Commissiorsent a Call for Technical Advice to the E&Aprovide technical
analysis [..] and to provide, where appropriate,
reflecting the experience gained by deposit guarantee scheglD€s} and designated authorities
(DGSDAduring the years of application of the DGSD since July’2@teCommissiois Call for

Technical Advice provided a detailed list of issues to be analysed by the EBA, while also
acknowledging that the EBA coulprovide feedback on additional relevant provisions not listed

in its request.

The Commissiomequested that the EBA shlmlicomplete and provide its assessment3dyOctober
2019 with potential sequencing of the EBAnput to theCommissiorin several staged.o support
the Commissionin meeting its obligation, the EBA committed tolfilling this mandate by
submitting three opinionsto the Commission This EBA Opinion dhe eligibility of deposits

coveragelevel and cooperatiorbetween DGSsonstitutes the first of this trilogyThe remaining
two opinionswill follow later in 2019

To provide an assessment and, where appropriate, policy recommendations oatmenissionin

October 2018 the EBA collected data from DGSDA®&®®N the implementation and practical
application of the DGSD across Member Staldwese datatogether wih other information
available to the EBA, served as the basis for an extensive analysis of each topic presented in this
report. This report fans the analytical basis for thEBA Opinion otthe eligibility of deposits,
coverage level and cooperatidretween DGSs

The report and in consequence the EBA opinion, prosid8 proposals addressed to the
CommissionOf these 8 proposals28 propose a change either to the DGSDorelated products
such as EB4uidelines, orexpressa need to study a particuldopic further, while the remaining
15proposethat no change to the DGSD or any other parthef DGSD framework is necessdiye
report proposes changes in relation to current provisions on transfers of DGS contributiorss, DGS
cooperation with varioustakeholdersthe current list of exclusions from eligibility and current
provisionson eligibility, depositor informationthe approach tothird country branchesDGS
membership and implicatiors of the European Supervisory AuthoritiBsview and amendments
to other EUregulatiors and EWlirectives.The report proposes no changiesthe current coverage
level of EURLOOQO0Q, or provisions on homdost cooperation cooperation agreementsr the
cooperation between the EBA and tBeiropearSystemic Risk Boa(ESRB

The EBA invites theommissiortio consider the proposals outlined in this report when preparing a

report on the implementation of the DGSD be submitted to the European Parliament and the

Council and if and wherit preparesa proposal for a revised DGSI fully consider the EBA

proposals in relation to the implementation of the DG$s report, and in consequence the

opinion itisanneyed to,should be considered by tlf@ommissioralongside two other EBA opinions
2
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and the corresponding analytical reports, on DGS payautd on DGS funding and uses of DGS
funds, due to be published in the second half of 2019.
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l. Background

1. Article 19(6) of the DGSD requirézat the European Commissiond@missior), “supported by
EBA,shall submit to the European Parliament and to the Councikport on the progress
towards the implementatioh of the DGSby 3 July 2019 That report“should, in particular,
address:

a. the exante funds target level for deposit guarantee schemes @G the basis of
covered deposits, with an assessment of thempriateness of the percentage set, taking
into account the failure of credit institutions in the EU in the past

b. “the impact of alternative measures used in accordance wfitticle11(3) on the
protection of the depositors and consistency with the oigleninding up proceedings in
the banking sectdr,

c. the DGSD implementatids“impact on the diversity of banking mode&ls
d. “the adequacy of the current coverage level for depositprs

e. whether or not these matters“have been dealt with in a manner thataintains the
protection of depositors.

2. Furthermore,Article 19(6) also requires the EBA to report to t@@mmissioron “calculation
models and their relevance to the commercial risk of the menibansito “take due account
of the risk profiles of the vasus business modélsalso by3 July 2019

3. Further detailof the desired content of the EBA\support was provided by tteommissiornn a
letter sent to the EBA 06 February 2019in which it formally requested technical advice from
the EBA in relation tthe mandate above. Ithe light of the resource intensity of the task, the
Commissiomequested that the EBA should complete and provide its assessm&it®gtober
2019 possibly supplying itsiput to the Commissiorin several stages.

4. More specificallythe Commissiomequestedthe EBAA o0 provi de techni cal ar
provide, where appropriate, policy recommendations on potential amendments reflecting the
experience gained by deposit guarantee schemes and designated authorities during thefyear
application of the DGSD since July 20IHheCommissiorexplicitly requestedhe EBAs input
in relation to the following issues:

a. The target level and related matters:

i. basisof thetarget level(covered deposits);
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iv.

the target level percentage (0.8% ofovered deposits), including its
appropriateness and the rationale for some DGSs raising contributions above the
minimum target level

the implementation of and practical experience with the application of alternative
funding arrangements undeXrticle 10(9) of the DGSD in Member States, including
their possible impact on the level of axte funding;

calculating DGS contributions of third country branches.

b. Alternative measuresA(ticle 11(3) of the DGSD), including the incidence of failure
prevention measres, their impact on the depositor protection and their consistency with
winding-up proceedings

c. The impact of the diversity of banking models, including an anabfsif and how
approacheso calculating contributions to DGSs reflect the diversity afikbbusiness
models.

d. The coverage level for depositors and related issues, such as, in particular:

Vi.

Vil.

viii.

the adequacy of the current coverage level (BIOR000);

the implementation of provisions on temporary high balancégigle 6(2) of the
DGSD) in Membestates;

the approaches of Member States to third country branchequivalence
(Article 15 of the DGSD) and their impact on depositor protection;

the approaches to setting off covered deposits and liabilities that have fallen due
(Article 7(5) of the DGSDand their effect on the coverage level in Member States;

an analysis of whetheor notthere is a need for authorities to report regularly on
the levels of covered deposits, eligible deposits and-eligible deposits across all
banks;

the implementationof the list of exclusions from eligibilityAkticle 5(1) of the
DGSD)

the implementation of optional coverage of pension funds and deposits of local
authorities with a small budge#®fticle 5(2) of the DGSD);

the provisions with respect to joint accour{@rticle 7(2) of the DGSD).

e. Assessment of whetheor not the matters referred to inArticle19(6), secand
subparagraph have been dealt with in a manner that maintains the protection of
depositors, such as, in particular:
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I. practical implementation of the denitions used in the DGSD such'@esposit and
‘unavailable deposits (Article 2(1)(3), Article2(1)(8) and Article3(2), secad
subparagraphof theDGSD);

ii. implications of current amtmoney laundering AML)rules for payouts and their
interaction with the provisions of the DGSD (including exchanges of information
between authorities responsible for the applicationtioé DGS and AMilirectives);

iii. compensation of depositors by using the failing barkssets, were available,
rather thanthe DGS available financial means;

iv. analysis of the role of the EBA in cooperation agreements signed between DGSs
(Article 14(5)of the DGSD);

v. analysis of crosborder payouts Article14(2) of the DGSD), including potential
benefits and drawbacks of introducirtpe possibilityof the home DGSlirectly
compensaing depositors at a branch in another Member State

vi. analysis of practical application in the Member States of other selected provisions
in the DGSD, such as garticular, the DGS investment stratedgyrijcle 10(7)) and
transfer of DGS coributions @Article 14(3)of the DGSD).

5. In addition to the mandateoutlined above in developing the threepinions the EBA has
identified additional issuethat are not explicily listed in theCommissiots Callfor Technical
Advice Some for example, arisfrom Member Statesncorporatingthe DGSQiifferently in
nationallaw, andothershave arisen as a result of the apptioa of DGSD provisions to rdidke
cases. This im line with the Commissiots request which also stated that the EBA could
“provide feedback on additional relevant provisions not listedits request. Examples of such
additional topics where issues have been identified include the application ofspog in
relation to beneficiary accounts, treatment of accounts with amounts below a threshold of
administrative costs that would be incurred by the DGS in making such a repayment, and
depositor information.

6. The EBA decided to fulfil the mandauéh three separatepinions on:
a. eligibility of deposits, coverage level and cooperation between PGSs
b. DGS payouts
c. DGS funding and uses of DGS funds

7. Together, the three EB@pinions will cover the topics under each of the five pointg)Yaf the
first subparagraph oArticle 19(6) of the DGSD, and some additional topics not explicitly outlined
in the Commissiots Call for TechnicalAdvice.
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8. To provide an assessment and, where appropriate, policy recommendations €@atimenission
in SeptembetOctober 2018 the EBA collected data frodGSDAsand DGSson the
implementation and practical application of the DGSD across Member Sttese data
together with other information available to the EBA, served as the basis for an extensive
analysis of each topitloweverthe EBA notethat this opinionandthe other two opinions aim
to presentan expert view from a depositor protection perspective, bdid not include a
thorough impact assessment from all the relevant perspectivesylsere appropriate, the EBA
proposes that more analysis may be warrant€his report starts with a description of the broad
methodology employed and the data sources us€dapter?2). Chapter3 is composed o
sectionon each of the topicand subtopicsEaclsectionincludesfirst the backgroundand then
further information on the methodology, data sources and their limitations, given that different
topics required different approaches, and the information used was of differentstynel
qualities The analysis of each togicsubtopic comethird, followed by the outline and analysis
of the options to address the identified issues, dimadlly the conclusions.

8. This report, which forms the analyticah&is for the EBA Opinion dime eligibility of deposits,
coverage level and cooperation between BGfidesses the following topics:

a. home-host cooperation and cooperation agreements;

b. transfer of contributions;

c. DGS'scooperation withvariousstakeholders;

d. coverage level,

e. current list of exclusions from eligibility;

f. eligibility;

g. depositor Information;

h. third cauntry branchesequivalence;

i. cooperation between the EBA and tlgiropean Systemic Risk Bo#ESRB

j- implications of the European Supervisory Authorities Redadamendments to other
EUregulatiors and ElWirectives.
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2. Met hodol ogi cal app

2.1 Generalapproach

9. To deliver on theCommissiots request for technical assistance, and to be able to take a
comprehensive and accurate view across all EU Member Statesxd nonrEU European
Economic AredEEA countries alsoreferred to as‘'Member StateSin the renmainder of this
report—the EBA used a range of data sources and types of information.

10.The EBA used what it deemed to be the most suitable type, scope and depth of analysis for each
topic and subtopic, given the wide range of topics, and difiees inthe following, among
others

9 the characteristics of each topic (qualitativersus quantitative)
T the materiality of theissueddentified:;
1 the level of realife experience of applying certain provissn
11In practice, this means that the analysigelation to some topics is:
1 based on numerical data and calculations, while in other cases it is purely qualitative

1 accompanied by detailed assessments, including uses of scenarios and various options,
while other topics, particularly if they are lesgterial, are analysed in less detail

1 focused mainly on how provisions have been implemented, while in other cases the
focus is more on the practical application of such provisions.

2.2 Data sources

12.The main source of information used for the purpose of thrt comes from a survey the EBA
sent to theDGSDAs anBGSsn 4 October 2018 The anex includes the part of the survey
relevant to the topics covered in this report. The EBA received responses to the survey from 36
DG®As andDGS from 29 Member Stats (ncludingtwo non-EU EEA countries). The EBA did
not receive input from Hungary, Iceland, k@ or Slownia. Although most respondents
provided answers to all the questions, this was not always the case, which is why the number of
responses is reported separately for each questioGhapter3. Furthermore, while developing
the analysis, the EBA requested further inforinatby means of small, targeted surveys, with
questions also included the annex.

13.The EBA also used information that it had previously collected for other purposes, such as
information on:
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i. covered deposits and available financial means, collected in réacoe with
Article 10(10) of the DGSD and published thie EBAs website following the decision
agreed by the EB#&Board of Supervisors @4 October 2016

ii. approach to third country branches and equivalence assessmnoeliécted in February
2018as partof work performed in relation to the withdrawal of the United Kingdom from
the European Union

iii. reaHife cases collected in the context of E8Anandate in relation to depositor
protection.

14.The EBA also requestadditional information from DGSDAs and D@§ag targeted surveys
where the analysis of certain topics showed that additional informatias needed to arrive at
a recommendation. These surveys focusedtanfollowing points.

i. A surveysent on14 March 2019 asked abotihe transfer ofcontributions and included
different options for the transfer of contribution&espondents were asked to evaluate
each option against a number of criteria

ii. A surveysent onl5March 2019 asked abotihe absolute entitlement to thesums held
in an accounand included questions with regard to identifying depositors and calculating
contributions in such cases

iii. A surveysent on5 April 2019 asked aboube definition of a depositlt included a non
exhaustive list of produs offered in the Eland askedDGSD# and DGS® report
whether or not such products are considered to be deposits ,@hdrefore, whetheror
not they are covered, in their jurisdiction.

15Because of the heterogeneity of the topicavered Chapter3 outlines data sources and data
limitations separately for each subtopic.
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3. Assessment

3.1 Homehost cooperation and cooperation agreements

3.1.1TheEBAR role in cooperation agreements

16 Article 14(2) of the DGSD states thdDepositors at branches set up by credistitutions in
another Member State shall be repaid by a DGS in the host Member State on behalf of the DGS
in the home Member State. The DGS of the host Member State shall make repayments in
accordance with the instructions of the DGS of the home Membste SThe DGS of the host
Member State shall not bear any liability with regard to acts done in accordance with the
instructions given by the DGS of the home Member State. The DGS of the home Member State
shall provide the necessary funding prior to payant shall compensate the DGS of the host
Member State for the costs incurréd.

“The DGS of the host Member State shall also inform the depositors concerned on behalf of the
DGS of the home Member State and shall be entitled to receive correspondencehiosm
depositors on behalf of the DGS of the home Member State.

17 Pursuant toArticle 14(5) ofthe DGSD’ |order to facilitatean effective cooperation between
DGSs, with particular regard férticle14 andArticle12 of the DGSI)) the DGSs, or, where
appropriate, the designated authorities, shall have written cooperation agreements in place.

18 Article 14(5) of the DGSD also requires the designated authority to notify the EBA of the
existence and the content of such agreemeraad explicitlystatesthat the EBA may issue
opinions in accordance witArticle 34 of the EBA RegulatipNo 1093/201Q

19 Finally Article 14(5) of the DGSD states thét‘designated authorities or DGSs cannot reach an
agreement or if there is a dispute about the interpretation af agreement, either party may
refer the matter to the EBfor a binding mediatiohin accordance witkrticle 19 of Regulation
(EU) NaL093/2010and EBA shall act in accordance with thgicle.”

20.0n 15February 2016the EBA phlished Guidelines oncooperation agreements between
deposit guarantee schemg® facilitate the entry into cooperation agreements between DGSs
in order to ensure a consistent application of the DGSD throughout the EU and floster
convergence of the European system of naib®GSs; and to ensure that such agreements
include the necessary elements to ensure effective cooperation, particularly ievibretof an
institution’s failure. To avoid the signing of multiple detailed bilateral agreements between
multiple DGSs withinhe EU, the guidelines include the terms of a multilateral framework
cooperation agreement (MFCAle DGSs or, where relevant, the designated authorities should

10
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adhere tothe MFCAor otherwise conclude bilateral or multilateral agreements basedten
terms.

21.0n the basis of the terms of the MFCA, the European Forum of Deposit Insurers (EFDIf issued
September 2016 the terms of thaMultilateral Framework Cooperation Agreement under
Article 14(5) of Directive2014/49/EU of16 April 20140on deposit guarante schemes which
was welcomed by the EBAaletter dated21 June 2016.

22.The survey circulated to thBGSDAand DGSs included one question in relation to the’&BA
role in cooperation agreements.

23.The survey circulated to theGSDAs and DG&sked respondentsDo youconsider the EBA
role in cooperation agreements adequate or are there any areas in which you consider that the
role could be expanded?yes, please elaborateThe responses received were as follows:

1 29 responders from 23 Member Statesonsidered that the EB#role in cooperation
agreements is adequate

1 2 respondentsfrom 2 Member Stategonsidered that the EBA could offer additional
assgstance in some areas such(@monitoring and, if needed, requiring DGSs/DGSDASs to
enter into homehost cooperation agrements, as well as reviewingome-host
agreements and (ii) harmonising the costs that can be charged during the
implementation of tle agreements where divergence between jurisdictions exists
examplein legal fees or salaries

T 1respondent considered that the EBAole is adequate but could be expanded to provide
a central data exchange platform for the purpose of the informa&rchange referred to
in paragrapt23 ofthe EBA Guidelines on cooperation agreements between DGSs

1 2 respondentdrom 2 Member Statedid not provide a response to this question.

24.1n relation to the EBA role in cooperation agreements, given that the vast majority of the
respondents consider that the role of the EBA is adequiie EBAconcluded that there is no
needto analyse this topic further

251n the light of the responses to the surveyhe EBA concluded thahere was no reason to
consider furtherif there is a need to amend the DGSD, or propose changes by any other means.
The optiondiscussedvas not to amend the DGSD regarding this matter, aedce, to kep the
current provisions included in the DGSD, without any amendments.

11
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26.The analysis in relation to the EBArole in home-host cooperation and cooperation
agreementsshows that at this stage no changes to the DGSD seem necessary. Theee@lso
to be no need to provide any further guidance or advice using ddgalinstruments.

3.1.2 Sharing of data

27 Article 14(4) of the DGSD also states thistember States shall ensure that D[S&]of the home
Member State exchange information referred to undenticle4(7) or (8) and (10) provided
that “*The restrictions set out in thafrticle [..] apply’, with those in host Member States.
Article4(8) sets forth the obligatiof Member States teensure that a DGt any time and
upon the DGS gquest, receives fronits members all information necessary to prepare for a
repayment of depositors, including markings undeticle 5(4), which refers to marking eligible
depositors in a way that allosvan immediate identification of such deposits.

28.The survey circulated to tHeGSDAs and DABsluded one question related to the crebsrder
sharing of data.

29.The survey circulated to tHeGSDAs and DG&ked respondents if the DGS in their jurisdiction,
“in its capacity as a Home DGS, colgdiranchlevel data from your member institutions for
their branches in other Member States|f yes, how and whicimformation is collected and in
what frequency? If no, what are the reasons for not collecting this informatidrte responses
received were as follows

9 17 respondents collect such information, and among them:
0 7respondents fron¥ Member States collect this information on an annual basis
0 6 respondentsrom 6 Member Statesollect this information on a quarterly basis

0 4 respondentfrom 4 Member Statesollect such information without specifyirige
frequency

0 1 respondent repliedhat it receives this information semiannually and another
respondent replied thait receivesthese dataat least twice per year

1 10respondentsrom 7 Member Statedo not collect such informatign

1 6 respondentsfrom 6 Member Stateseplied that the question does not apply to them
as they do not have branches of institutions in other Member States.

12
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30.Respondentshat collect these data from the branches of credit institutions in other Member
States reported that they do so either datty or through the supervisor and on an aggregated
level. A small proportion of the DGSs collect detailed information for the depositors in these
branches.

31.The survey also asketf your DGS collects this brantdvel data, do you provide this
information to your Host DGS partners? If yes, does your DGS have any experience in sharing
this information with Host DGSs? If no, what are the reasons for not sharing this information
with Host DGS87The responses received were as follows

1 24 respondentsfrom 19 Member Stategeported that theycurrently do not share this
information with thehost DGS. Among them:

o 3respondentsrom 3 Member Stateseported that brancHevel data are not provided
to the host DGS because of legal constrgints

0 4respondentdrom 4 Mamber Stateseported that no such request has been received

Nevertheless, a significant proportion of the 24 respondents added that such sharing
is currently being considered and could take place on the basis of the relevant bilateral
agreements

9 1 respondent reported thait shares this information with thehost DGS on the basis of
the bilateral cooperation agreements signed

1 9respondentdfrom 9 Member Stateseplied that this question does not apply to them
as they do not have branches of istions in other Member Statesor do not collect
sufficient information to provide tthost DGSs

32With regard to the collection and sharing of data for branches of institutions in other Member
States, there were several responses with different approachEsertheless, taking into
consideration that there is already a clear provisiothis respect undeArticles14(4), 4(8) and
5(4) of the DGSvhichsets forth the obligation for Member States to ensure that a DAE&ny
time and upon the DGSsequest receives fromits members all information necessary to
prepare for a repayment of depositors (including marking of eligible depositors in a way that
allows an immediate identification of such deposits), there is no need to amend the DGSD. The
type of daf that should be sharet already outlined in the bilateral agreements signed by
DGSs. There is no need to provide a more explicit and clearer requirement in the DGSD to share
these data becausarticle 14(4) of the DGSD already requires Member Statensure that the
home DGS exchanges such data withttbst DGS and these would be shared withlbst DGS
in the eventof a payout event or if the latter asked for it.

13
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33.n relation to the issue of sharing of data, given the variations from the main findings stemming
from the survey responses, and further discussions with the relevant authorities, it was
discussedvhetheror not theDGSD would need to be amended so thakplicitly provides that
data (in particular the number of eligible depositors and possibly the amount of eligible deposits
in an EU branch) would need to be shared in busiassisual.

341t is not necessary to amend the DGSD in order to imcladmore explicit and clearer
requirement in the DGSD to share the most important data because the current text of the
Directive does not prohibit the sharing of these data and requimese DGSs to exchange them
with the host DGSs. Furthermore, the typedata to be shared is already outlined in the kelat
agreements signed by DGSs.

3.1.3 Temporary high balances in creberder payouts

35Article6(2) of the DGSD provides that Member Statasstensure that the following deposgsit
resulting from certain transactionsr serving certain social or other purposes, are protected
above EUR00QO0O0 for at least3 months and no longer than 12 months after the amount has
been credited or from the moment when such deposits become letralhsferable. According
to recital26 of the DGSD, Member States should decide on a temporary maximum coverage
level for such deposits and, when doing so, they should take into account the significance of the
protection for depositors and the living conidibs in the Member States.

36.The survey circulated to the DB&sand DGSs included one question related to temporary high
balanceg THBs)n crossborder payouts.

37.The survey asked respondents if they hdesperienced any issues with regard to THBs and
discrepancies between Member States, e.g. in case of a-baysler payout, or in informing
depositors about the applicable coverage leVelshe responses recad were as follows

1 25 respondentsfrom 21 Member Stateseported that they have not experienced any
issues with regard to THBs and discrepancies between Member States. Among them:

o 3respondentsrom 3 Member Statesdd that this is the case because thegvenever
experienced a crossorder payout

14
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0 3respondentsrom 3 Member Stategeported that THBs may create confusiaoout
how different Member States handle specific depagtrticularly given that topping
up is allowed in some jurisdictionshichcould create level playing field issues.

1 10respondentdfrom 10 Member Stateseplied that this question does not apply to them
as they do not have branches of institutions in other Member States.

38 Finally, THBs are not considered a material issg@eossborder payouts

39.n relation to THBs in cross border payts, given the main findings stemming from the
responses to the survey, and further discussions with the relevant authorities, there was no
reason to casider furtherif there is a need, at this stage, to amend the DGSD, or propose
changes by any other means. The optiiecussedvas not to amend and, hence, to keep the
current provision included in the DGSD, without any amendments.

40.The analyis in relation to THBs in crebsrder payouts shows that no changes to the DGSD, at
this stage, seem necessary. There also seems to be no need to provide any further guidance or
advice using other instruments.

15
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3.2 Transfer of contributions

3.2.1 Generatonsiderations in relation to edit institutions changing their DGS
affiliation

41 Article 10(1) of the DGIS provides that‘Member States shall ensure that DGSs have in place
adequate systems to determine their potential liabil#ielhe available financial means of DGSs
shall be proprtionate to those liabilities.

“DGSs shall raise the available financial means by contributions to be made by their members at
least annually. This shall not prevent additional financing from atberces.

42 Article10(2) of the DGSD provides tHd¥lember States shall ensure that, Byluly 2024 the
available financial means of a DGS shall at least reach a target leveélaff @@ amount of the
covered deposits of its membets.

43 Article 14(3) of he DGSD provides thaf a credit institution ceases to be member of a DGS and
joins another DGS, the contributions paid during the 12 months preceding the end of the
membership, with the exception of the extraordinary contributions undgicle 10(8), $all be
transferred to the other DGS. This shall not apply if a credit institution has been excluded from
a DGS pursuant tarticle 4(5).

“If some of the activities of a credit institution are transferred to another Member State and
thus become subject tanother DGS, the contributions of that credit institution paid during the
12 months preceding the transfer, with the exception of the extraordinary contributions in
accordance witlArticle 10(8), shall be transferred to the other DGS in proportion to tmeant

of covered deposits transferred.

44 The survey circulated to theGSDAs and DGS8sluded six questions related to the transfer of
contributionsbetweenDGSs when a credit institution changesdDGS affiation.

45 The analysis also includes issues that have arisen Hifeeahses and have been broughtthe
EBA staff attention.

46.The survey circulated to th®GSDAsand DGSs asked respondents if thewpise DGS
contributions annually, serannually or quarterly. The responses received were as follows:

1 27 respondents§rom 22 Member Stateseported that they raise contributions on an
annual basis, and among them:

16
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0 2 respondentdrom 2 Member Stateslso clarified that they currently do not raise
contributions because the target level has been reached,
0 2 respondents fronthe same Member Statenentioned that contributions can be
raised at any time, even though they calculate contributions once par, yea
1 1 respondent rages contributions serrannually;
1 4 respondentgrom 4 Member Stategaise contributions quarterty
1 1 respondat raises contributions monthly

47 The survey also asked if DG@s another authority) invoice institutions on the same aaery
year’. The respondents to the survey answered as follows:

1 20 respondentfrom 17 Member Stateslo not invoice contributions on the same day
every yeay

1 7 respondentgrom 7 Member Stateseplied that they do so on the same day

9 6 respondentdrom 6 Member Stateslarified that even though they have a deadline by
which contributions must be invoicedr{d 5 of them have the date set in their national
legislations), invoicing can happen earlier and so would not by default happen on the
same dayevery year.

48 Furthemore, the survey asked ffinstitutions pay invoices on the same day every yeard
respondents provided the following responses

1 25 respondentsfrom 20 Member Statedo not require their institutions to pay
contributions on the saméday every year

1 8 respondentsfrom 8 Member Statespecif the date by which contributions must be
paid but allow institutions to pay earlier if they wish to do so.

49.Some of the respondents set a harmonised payment date when invoicing contributions whereas
one DGS has a specific date for the payment of such contributions set in its national legislation.

50.The survey also askét#low many days do the authorities give institutions to pay the invdices
The responses received were as follows:

1 27 respondentérom 22 Member Stategeplied that they require credit institutions to pay
the invoices within 60 days

1 6 respondentsfrom 6 Member Statesndicated longer deadlines or did not specify
precisely.

51.The next question in the surveyasif DGS#1 a dransferredor received contributions tdrom
another DGS since the implementation of the revised D@80 if so, “if any issues tébeen
encountered during this processThe answers to #it question were as follows

1 17respondentsrom 17 Member Statebave transferred and/or received contributions
since the implementation of the DGSD. In particular, 8 out of tHESeespondents
mentioned that they have experienced various issues during the process such as:

o different interpretatiors of the period for wich contributions must be transferred

17
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0 no transfer made because of delayimcorporaingthe DGSDOnto national lanwby the
Member State of one of the DGSs involved in the transagtion

o the need for a DGS to raise the relevant funds through a credjiMinieh had led to a
delay of approximately 1.5 years

o DGSs not being informed by other authorities concerning subsidiaries being converted
into branches.

1 16 respondentsfrom 11 Member Statesleclared that they have notransferred or
received a transfeof contributions andtherefore they did not encounter any issues.

52.The last question in this sectipfor the DGSDAs and DG®mt answered in the previous
question that they hd transferred contributions to another DGSs since the implementation of
the revied DGSPwas onhow they determined the amount to be transferred in accordance
with Article 14(3) of the DGSD. The answeani the 17 respondentsfrom 17 Member States
were as follows:

1 13 respondents reported that they calculated the amount transferredtdiing into
account the contributions paid in the last 12 months as provided in the DPGSD

1 1 respondent reported thatit calculated the amount to be transferred as the
accumulation of the ladbur quarterly fees

1 1 respondentreported that the amount trasferred was calculated pnata for the last
annual contributiorpaidby the credit institution and according to the amount of covered
deposits of the transferred branches

1 1 respondentreported that the question is not applicable despite experience with
transfer of contributions, becausewasonly the recipient of the transfer and so did not
calculate the figurg

1 1 respondentreported that the question is not applicable it, without indicating a
particular reason.

53.Furthermore, the EB#taff are also aware of retife cases where disagreements between DGSs
have arisen. In one such case, the transferring BiG&ottransfer any contributions because
on the one hand, the institution in questidradpaid its previous yeé&s contributionamore than
12 months before the day of the change of its DGS affiliation@mthe other hand, it paid the
next yeats contributions after the change of the DGS affiliation, based on an invoice that had
been sent ahead of the change of its Dé3f8iation in relation to some of its branches turning
into subsidiaries. In that case, the receiving DGS did not receive any contributions. That same
institution then changed its DGS affiliation in the following year, andhis instance, the
receivingDGS received a transfer of contributions paid in respég2tyears of that institutiors
contributions because in this instance, the institution paid both invoices in a span of less than
12 months.

54 The EBA identifiethat the current literal wording of ta DGSD could be creatiiggues, by for
instance, facilitating situations whereby:

18
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9 the receipt of contributiondhappensin such a way that the amount accrued during the
12 preceding months is paid after the endth& membershipof the former DGS or the
transfer of activities

1 in some instances, a credit instituticanchoose when to pay the invoiceith an impact
on whether the paid amount is or is not transferred.

55.The EBAliscussedh hypothetical scenario, based on a rifd case that shows theimpact of
the transfers of DGS contributions when a large institution changes its DGS affiliation under the
current provisions of the DGSD (see TdBlérhe scenario assumed that:

1 alarge institution with EURS billion in covered deposits is moving frddember State A
to Member State B

9 the contribution paid by this large institution in the previous 12 months was
EURG0 million;

1 both DGSs have reached the minimum target level of 0.8% of covered deposits

7 the DGSs are of different sizes.

Tablel: Effect of a large institution changing its DGS affiliatironcurrent DGSD

provisions
DGS in Member State A DGS in Member State B
Before the After the credit | Before the credit | After the credit
credit institution joins | institution leaves institution
institution the DGS in the DGS in leaves the DGS
joins the DGS Member State | Member State B in Member
in Member A State B
State A

Amount ofcovered

the DGS (EUR)

Amount ofavailable
financial mean®sf the 400 460 2000 1940
DGSYEUR)
Amount ofavailable
financial meanss a
percentageof coverec
deposits

0.80% 0.37% 0.80% 1.11%

56.The main conclusianfrom the numerical example, under current provisions in the DGSD,
included above are the following:

1 DGS Athe DGS to which the institution moves) has to replenish the fund by 0.43% of the
total covered deposits of all credit institutions in its jurisdiction (including the transferring
institution), which can be considered equivalent to contributions raisederov
approximately 4 years in the builtp phase.
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1 The missing 0.43% will be built up by all institutions, including the new institution A.
Institution A will contribute about 60% to meet the targewhile the rest of the
institutions will contribute about 4% (estimate disregarding the risk factors for different
institutions).

1 Institutions affiliated to DGS A before the new institution A joined willdumished by
having to contribute about 21% more than they would have if the big institutazhnot
entered the market.

9 DGS B (the DGS from which the institution is moving out),ras0.31% of funds above
the target level. If funds are used and need to be replenished (and assuming the DGS does
not collect funds above the target level), institutmaffiliated to that DGS N not need
to contribute as much as they would have to if that institutioarestill a member of the
DGS.

57 The main findings stemming from the responses to the survey, and further discussions with the
relevant authorities, with regard tghe transfer of DGS contributions, show that current
provisions in relation to the transfers of DGS contributions could create serious issues and lead
to disputes between DGSs in different Member States, and these issues will only become more
pronounced ore more DGSs reach the minimum target level.

58.The EBAssessethree options to address the issues posed by current provisions of the DGSD
in relation to the transfer of contributions when a credit institution chasigts DGS affiliation,
or when some of the activities of the institution are transferred to another Member State

Option 1T Maintain the current provisions on transfers of contributions

59.The first option that wasissessedvas to maintain unchanged the cent provisions of the
DGSD. The EBA identified the following pros and cons of this option

Pro.

1 It is relatively easy to determine the amount that needs to be transferred
(notwithstanding the issuef when the amount was paid).

Cons:

1 The transferrecamount does fully not take into account the transfer of potential liabilities
and risks, and therefore the receiving DGS faces an increase in its potential liability
without receiving funds to match this increase

1 The receiving DGS would be paid no conftitms if the institution changing DGS
affiliation was previously a member of a DGS that has already reached the minimum
target level and is no longer raising contributions, wdas the receiving DGS ight
receive a transfer if the other DG®#e still colecting contributions
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9 Issues observeth reatlife caseshave been mentioned in the previous section, such as
the possibility that the scope for the transfer iexcted by whercontributions areraised,
and by the date when an institution chooses to [itgyinvoice

60.In the light of the limitations associated with this option and the issues identified inlifeal
cases, the EBA considers that it is not advisable to maintain current DGSD provisions.

Option 21 Deletethe provisions on transfers ofontributions altogether

61.The second optioassessetly the EBAvas todeletethe provisions on transfers of contributions
altogether, which would mean that D&®ill not have to transfer contributions to other EU
DGSwhen an institution transfers its awgities toanotherjurisdiction. The following pros and
cons of this option werassessed

Pros:

1 The gmplicity of removing transfers of contributions would limit the scope for
interpretation and provide a harmonised approach to casewhicha creditinstitution
changes its DGS affiliation

1 If a DGS requires a sigp fee from the new member, the funds paid by the institution
may adequately reflect the additional potential liability for that DGS.

Cons:
9 If there were no signup fee to mitigate the impact of no transfer:

0 The DGS accepting a new credit institution could face a significant funding gap due to
the increase in potential liabilityrunding gaps will need to be filled in at least partly
by the DGS current nembers, wheeasmembers of the DG®at the institution has
left could benefitfrom lower contributions in the future because the amount of
covered deposits will decrease, while the amount of available financial means will stay
the same, thereby increasirige proportion of available financial means in relation to
covered depositslt needs to be noted that under current provisions such funding gaps
arise as well, and are covered by the other credit institutions.

1 If there were a signup fee to mitigate thempact of no transfers:

0 Asignup fee could undermine the single market by creating a barrier to entry, and
could influence an institutios decision to move between jurisdictians

o Deciding on the correct amount tiie signup feeis not necessarily lessmplex than
designing a methodology for the transfesoit may not be a much simpler solution
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62.Referring to the hypothetical examppresented in paragraphb, and the assumptions made,

the effect of the large institutiols changing its DGS affiliation when no contributions are

transferred would be am Table2.

Table2: Effect of a large institution changing its DGS affiliationno transfersof DGS
contributions

DGS in Member State A DGS in Member State B
Before After Before After
institution institution A institution A institution A
A joins the joins the DGS| leaves the DGS| leaves the
DGS DGS
Amount of covered deposits 50000 125000 250000 175000
protected by the DGS (EUR
Amount of available financi: 400 400 2000 2000
meansof the DGS (EUR)
Amount of available financig 0.80% 0.32% 0.80% 1.14%
means as a percentage of
covered deposits

63.The main conclusianfrom the numerical examplavhere there are no transferare the
following:

1 DGS A (the DGS to whitle institution moves) has to replenish the fund by 0.48% of the
total covered deposits of all credit institutions in its jurisdiction (including the transferring
institution), which can be considered equivalent to contributions raised over

approximately 5years in the builelp phase.

1 The missing 0.48% will be built up by all institutioimcluding the new institution A.

Institution A will contribute about 60% to meet the target while the rest of the institutions

will contribute about 40% (estimate disraging the risk factors for different institutions).

9 Institutions affiliated to DGS A before the new institution A joined willdumished by
having to contribute about 25% more than they would have if the big institiigzhnot
entered the market.

1 DGS HRthe DGS from which the institution is moving out) nloas0.34% of funds above

the target level. If funds are used and need to be replenished (and assuming the DGS does

not collect funds above the target level), institutoaffiliated to that DGS ¥ not need
to contribute.

64 While the EBA acknowledges that the removal of the requirement to transfer contributions may

be the easiest option from an operational perspective, this option isansideredappropriate
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from a risk perspective and can creamnificant issues, particularly when large institutions
move between jurisdictions.

Option 3t Amend the DGSD provisions

65.The third option was to amend current provisions on transfers of DGS contributions with the
objectiveof introducing provisionghat will form the basis for a new methodology. The pros and
cons of providing a new methodology for the transfer of contributions are the following:

Pros:

1

The new methodology could involgartial or full compensation for the transfer of the
potential liabilitybetween DGSs

The impact on the potential funding gaps can be partly or fully mitigated

It is possible to design a methodolothat will limit the need for other institutions to
contribute to the DGS fund in order to ensure that the target level is redcim time.

Con:

T

Depending on the methodology to be established, the transferring DGS fund might see a
reduction(while the receiving DGS might see an increastie coverage ratio of the fund
and the other members would have to pay additional contribns

66.The EBAassessedthe basic features of the methodology amtiscussedthe following
approaches:

T

Linking the transferred amount to the previous contributions, but not only the amount
paid in the previous 12 months

Such an approach would in most cases ensure that the receiving DGS receives more funds
than currently is the case, thereby limiting the potential funding gap created by a new
institution joining that DGS. A number of issues were identified with such aragip,
especially once the minimum target level is reached and some DGSs no longer collect
contributions while others continue to do so. It could lead to a situation whereby DGSs
that continue collecting eante contributions above the minimum target lewebuld be

much more likely to have to transfer contributions than thdkat choosenot to collect
exante contributions above the minimum target level. The calculation of the transferable
amount would also be complicated by any payt eventsthat occurred after the credit
institution started to pay contributions, as it could result in a gap between the net amount
of contributions paid and the resources available within the DGS.

Linking the transferred amount to a part of tH2GSs liability that is trangrred and so to
a part ofthe amount of covered depositand possibly risk factorsf the institution
changing DGS affiliation
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This approach would not create an uneven playing field between institutibas
continue collecting contributions above the ririmum target level and those that do not.
However, it could be challenging to calculate the precise amount to be transferred, and
could create issues if the amount is higher than what the DGS currently holdsunteex
funds.

1 Requiring that the transferrinddGS needs to transfer the fteixcess amounpossible to
maintain its current coverage ratio

This option wasassessedis more sophisticated than the previous ones but still not
sophisticated enougfas it would not take into account andflectimportant factors such
asthe riskiness of the institution changing DGS affiliation, the '®Gabilities such as
loans, the expected recoveries a situationin which a DGS has no available financial
means. That being said, such a methothige approprate than the currentprovisions in

the DGShecause it makes it easier for the DGS receiving the transfer to be ready for a
payout, and it remains relevant even aftiie minimum target level is reached in 2024.

67 Based on the difficulty of finding the masgbpropriate methodologyn the course of developing
this opinion the EBAassessethe following options:

i. Amending the DGSD and including the methodology in the Directive

Changes to the methodology would almost certainly require an amendment of the DGSD.
Based on the observations outlined in this chapter, the EBAcluded that the
methodology would need to take into account a number of important fagtarsl a
simple methalology to be outlined in the DGSD itself wolld neither possible nor
advisable.

ii. Amending the DGSD and mandating the EBA to develop the precise methodology

Within this option, theEBAassessedvhether such a methodology should be outlined
within (i) EBAguidelinesor (ii) EBA draft regulatory technical standards.

68.With regard to the most appropriate legal vehicle to specify the methodology, the EBA@nd t
relevant authorities agreethat the most important factor is to ensure sufficient legal certainty
given the crosshorder nature of the transfers and the need to ensure that the same rules apply
to DGSs in different Member States the light of that, the EBAgreed thatit isadvisable that
the methodologybe set out through a legally binding act applicable entirely and directly in all
Member States without requiring national implementation. For that reason, the EBA considers
that EBA draft regulatory technical standards specifying the methodalagyore appopriate
because, unlike EBgiidelines,they arenot subject to thecomply or explainmechanism and
do not require implementationthey apply directly and uniformly across the Ehe proposal
should not be understood as implying that the method forca&dting contributions from DGSs
currently outlined in EB&uidelinesmust be fully harmonised.
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69.Given the main findings stemming from the responses to the survey, and further discussions
with the relevant authoritiesthe EBAproposeghat:

9 there is a need to amend the current provisiongAiriicle 14(3) of the DGSD, which link
the amount of contribution transferred to the contributions paid in therh®nth period
prior to the institution changing its DGS affiliation or the transfer of somae#fttvities
to another Member State

9 there is a need to develop a different methodology addressiegissues highlighted in
this report, taking into account the diversity of current methodologifes risk-based
contributions allowed under the EBA Guidelk on methods for calculating contributions
from DGSs

1 given its technical nature, thEBA is best placed to develop thew methodologyjointly
with its member authorities and schemes, and invites themmissionto consider
conferring corresponding mandates to the EBA

9 to ensure uniform application across Member States, the methodology should be
specified through EBA draft regulatory technical standards to be adopted by the
Commission

3.2.2 Third country branch&changing their DGS affiliation

70 Article 1(2) of the DGSD provides tHakthis Directive shall apply th:]

‘(d) credit institutions affiliated to the schemes referred to in poifas (b) or (c) of this
paragraph'’

71 Article10(1) of the DGS provides thaMember States shall ensure that DGSs have in place
adeguate systems to determine their potential liabilities. The available financial means of DGSs
shall be proportionate to those liabilities.

‘DGSs shall raise the availabfencial means by contributions to be made by their members at
least annually. This shall not prevent additional financing from other sotrces.

72 Article 10(2) of the DGSD provides thdtflember States shall ensure that, Byluly 2024 the
available finan@l means of a DGS shall at least reach a target level%iod 81ie amount of the
covered deposits of its membets.

73 Article 14(3) of the DGSD provides tHdt a credit institution ceases to be member of a DGS and
joins another DGS, the contributions paid during the 12 months preceding the end of the
membership, with the exception of the extraordinary contributions undgicle 10(8), shall be
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transferred tothe other DGS. This shall not apply if a credit institution has been excluded from
a DGS pursuant tarticle 4(5).

‘If some of the activities of a credit institution are transferred to another Member State and thus
become subject to another DGS, the camfitions of that credit institution paid during the 12
months preceding the transfer, with the exception of the extraordinary contributions in
accordance witlArticle 10(8), shall be transferred to the other DGS in proportion to the amount
of covered deposs transferred:

74The survey circulated to thBGSDAand DGSs did not include questions in relation to the
transfer of contributions applicable to third country branches when these change their DGS
affiliation from one EU DGS to another or when some of the activities are transferred to another
Member State. Howevewhile the opinionwas being preparedelevant authorities raised it as
an important question to be clarified in the revised DGSD.

75.The EBAssessedvhetheror not;

1 the current provisions on transfers of contributions in the DGSD also apply to third country
branches changing their DGS affiliation or moving some of their activities to another
Member Sate, including an assessment of:

0 the scope of the provision and the rationale
0 mandatory requirements for triggerirtpe application ofArticle 14(3)of the DGSD

9 the same approach as in the case of transfers of contributions from EU institutions should
apply to the transfers of contributions from third country branches in order to minimise
any potertial level playing field issues.

Scope of the provision and the rationale

76 Article14 of the DGSD refers to cooperation rules and it is addressed neither to credit
institutions nor to third country branches specifically, but to the EU DGSs, setting several
obligationson themto cooperatewith each other In this veinrecital51 of the GSD highlights
that DGSs should cooperate with each other.

77 Within this scope of cooperatiodrticle 14(3) is related to a funding mechanisfar DGSs (in
particular, transfer of contributions between DGSg)addition, recital5 of the DGSD refers to
the aim of the Directive to encompass the harmonisation of the funding mechanisms of DGSs.
Recital27 of the DGSD states th&t is necessary to harmonise the methods of financing of
DGSsandrecital 54 refers to the'harmonisation of rules concerning therfctioning of DGSs
asthe objective of tke Directive.
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78.In relation to financial stability concerns, recig&abf the DGSD indicates that depositors will
benefit from robust funding requirements. This will improve consumer confidence in financial
stability throughout the internal market. There are several references throughout the DGSD to
the purpose of protecting financial stability. If this were undermined, there would be distortions
within the internal market.

Mandatory requirements for triggeringhe application ofArticle 14(3) of the DGSD

79.To activate the obligation for a DGS to transfer the contribution to another DGS, the following
requirements musbe fulfilled

a. “acredit institution ceases to be member of a DGS and joins another DGS

It is to bedetermined whetheror not the reference to'credit institutiori should include
‘third country branchesfor the effects of Article14(3) of the DGSD. In this vein,
Article2(1) of the DGSD (9 and 10) dedisboth credit institutiors and branches:

A ‘credit institution’ means a credit institution as defined in po{) of Article4(1)of
Regulation (EU) N&75/2013[the CRR

A ‘branch means a place of business in a Member State which forms a legally dependent
part of a credit institution and which carries out directly all or some of the transactions
inherent in the business of credit institutions.

b. The DGSbasoptedto use the functioral definition of credit institution provided by the
CRR (i.e. an undertaking the business of which is to take deposits or other repayable funds
from the public and to grant credits for its own account) andlefine ‘branch as part of
a credit instituton, andhencenot anindependent legal entity.

c. Articlel (Subjectmatter and scope), paragra{d), of the DGSD indicates thakhis
Directive shall apply td ..dredit institutions affiliated to the schemésTherefore,
although this provision does not expressly refer to third country branches in thé EU,
covers them as welhsofar as they are a part of a credit institution. Indeadjcle 15 of
the DGSD (Branches of credit institutions established irdthountries) covers them
specifically. Moreover, if it were concluded that third country branches affiliated to a DGS
do not fall under the scope of the DG2&jcle 15 thereof, which states that, if protection
is not equivalent, Mmber Sates may stipulte that third country branches must join a
DGS in operation within their territories, would be superfluous.

80.The EBA themssessedf the change of DGS affiliation of a third country branch should be
treated differently from when an EU institution changesDGS affiliation. The EBA did not see
any reason why this should be the case.
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81.Inthelight of the analysis outlined above, the only option considered by the EBA is not to amend
the DGSD and the wider DGS framekand, hence, to keep the current provisions included in
the DGSD and elsewhere.

82.The EBA considers that the current provisions on the transfer of contributiothérd country
branches are sufficiently clear and there is no need to proposags to the DGSD in relation
to this matter or to provide any further related guidance or advice.
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3.3DGSSrooperation with variousstakeholders

83 Article 3(2) of the DGSD states thdfompetent authorities, designated authoritiesgsolution
authorities and relevant administrative authorities shall cooperate with each other and exercise
their powers in accordance with this DirectiVe

84 Article4(3) and (4) of the DGSD elaboraten the link between depositaking and DGS
membership and on the cooperation between competent authorities and DG&xicle4(3)
provides that an Etduthorised credit institutiorishall not take deposits unless it is a member
of a scheme officially recognised in its home Member Staieticle4(4) provides that'If a
credit institution does not comply with the obligations incumbent on it as a member of a DGS,
the competent authorities shall be notified immediately and, in cooperation with the DGS, shall
promptly take all appropriate measuresciading if necessary the imposition of penalties to
ensure that the credit institution complies with its obligatichs.

85 Article11(2) of the DGSD requires the resolution authority to determine, in consultation with
the DGS, the amount by which the DGSaisldj in order to finance the resolution of a credit
institution in accordance wittrticle 109 of the Directive 2014/59/EU on bank recovery and
resolution (BRRD)

86 Article 11(3) of the DGSD provides that the D@t consult the resolution authority and &
competent authority on the measures and the conditions imposed on the credit institution when
decidingto use its available financial means for alternative measures to prevent the failure of a
credit institution.

87 Article 13(2) of the DGSD allows DGSage their own riskbased methods for determining and
calculating the rislbased contributions by their members. Nevertheless, each methost be
approved by the competent authority in cooperation with the designated authority.

88 Article14(6) of the DGSD gqvides that “Member States shall ensure that appropriate
procedures are in place to enable DGSs to share information and communicate effectively with
other DGSs, their affiliated credit institutions and the relevant competent and designated
authorities wihin their own jurisdictions and with other agencies on a ctossler basis, where
appropriate”

89 Article 14(7) of the DGSD provides that theBA and the competent and designated authorities
shall cooperate with each other and exercise their powers inraesawe with the provisions of
this Directive and with Regulation (EU) Ni93/2010’

90Article14(5) of the DGSD provides that the DGSs, or, where appropriate, the designated
authorities, must have written cooperation agreements in place in order to facilitate
cooperation between DGS. The absence of such agreenweiiitsiot affect the claims of
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depositors underArticle9(1) of the DGSD or of credit institutions under paragrapbf
Article 14(5)of the DGSD.

91.The survey circulated to th®GSDAsind DGSs includeti0 questionson the cooperation
betweenDGSDAS/DGSs avariousstakeholders.

92.The surveyicculated to theDGSDAand DGSs included a mattiat asked respondents if they
have (i) “regular contacts and (ii) written memorandums ofunderstanding (MoUs) on
cooperation and/or information exchange or similar agreements with the following
stakeholders:

9 affiliated credit institutions
1 competent authorities
1 resolution authorities
1 AML authorities
9 other DGSs.
Affiliated credit institutions

93.In relation to the question on the DGBS/DGSSregular contacts with the affiliated credit
institutions, the survey responses show that:

1 29 respondents from 2 Member States replied that they have regular contacts with
affiliated credit institutions

1 3respondentfrom 3 Member Statesonsider that they do not have regular contacts with
affiliated creditinstitutions.

94In relation to the question on the DGBS/DGSS information exchangeMoUs or similar
agreements with the affiliated credit institutions, the survey responses show that:

1 28 respondents from 2 Member States do not have in place written infation
exchangeMoUsor similar agreements with affiliated credit institutions

1 5 respondents from 4 Member States have in place such agreements for exchanging
information with affiliated credit institutions
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Competent authorities

95.n relation to the question on the DAFAS/DGSS regular contacts with the competent
authorities, the survey responses show that:

1 32 respondents from & Member States have regular contacts with the competent
authorities

1 2 respondentfrom 2 Member Statesinswered that thigjuestion is not applicable to
them, andl respondent did not provide an answer to this question, presumably because
the respondents are also the competent authorities.

96.n relation to the question on the DGBs/DGS information exchangeMoUs or similar
ageements with the competent authorities, the survey responses show that:

1 16 respondents from 4 Member Stateshave in place written information exchange
MoUsor similar agreements with the competent authorities. Among them:

0 7 respondentsdrom 6 Member Stateshare the necessary information in accordance
with the established legal framework in their jurisdiction

0 4 respondentsfrom 4 Member Statehave in place written information exchange
MoUs

0 3 respondentfrom 3 Member Statestated that theyshare information based on
cooperation agreements signed with the relevant competent authorities.

9 16 respondents from 2 Member Stategesponded that they do not have in place such
agreements to exchange information with their competent authorities

1 4respondentsfrom 4 Member Statesnswered that they do not have such agreements
in place as the respondent is also the competent authorityt@jurisdiction.

Resolution authorities

97.In relation to the question on the DGAsS/DGS regular contacts with theresolution
authorities, the survey responses show that:

9 30 respondents from 23Mlember States have regular contacts with the resolution
authorities

1 3 respondentdrom 3 Member Statesnswered that this question is not applicable to
them, presumably because the respondents are also the resolution authorities

1 1 respondenstatedthat it doesnot have regular contacts with the resolution authorities
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98.In relation to the question on the ®BPAY/DGS information exchangéMoUsor agreements
with the resolution authorities, the survey responses show that:

1 17 respondents from 8 Member States have in place writtdloUs on cooperation
and/or exchange of information or similar agreements wikte tresolution authorities.
Among them:

0 7 respondentsfrom 7 Member Stateseported that they are both the resolution
authority and the DGS in their jurisdiction or part of the same
organisation/department

o 3 respondentdrom 3 Member Stateshare informatn based on writterMoUson
cooperation and/or exchange of informatipn

o 5 respondentsfrom 4 Member Statesshare information based on cooperation
agreements signed with the relevant resolution authorities

o0 2 respondentsfrom 2 Member Statesshare informatbn based on cooperation
agreements signed with the relevant competent authorities.

9 14 respondents from @ Member States responded that they do not have in place such
agreements to exchange information with the resolution authorities

1 3 respondentsrom 3 Member Statesnswered that this question is not applicalite
them, presumably because the respondents are also the resolution authorities.

AML authorities

99.In relation to the question on the DGBS/DGS regular contacts with the AML authorities
(understood as the AML supervisor and/or tRéancial Intelligence Unit (F)Ulhe survey
responses show that:

1 23 respondents from 1Member States do not have regular contacts with the AML
authorities

9 10 respondents fron8 Member States reported that #y have regular contacts with the
AML authorities.

100. In relation to the question on the DG3S/DGS MoUs or agreements with the AML
authorities, the survey responses show that:

1 28 respondents from 2 Member Statesdo not have in place such agreements to
exchange information with the AML authorities
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1 6 respondents from5 Member States replied that they do have in place written
information exchangeMoUs or similar agreements with the AML authorities. Among
them:

o 2respondentfrom 1 Member Stateshare the relevant information based on a written
information exchangé&ioU;

o 3respondentsrom 3 Member Stateseplied that they share the relevant information
in accordance with the established legal framework in their jurisdiction

0 1 respondenteportedthat the DGS and the AML authority are both part of the same
organisation.

Other DGSs

101. In relation to the question on the DGBs/DGS regular contacts with other DGSs, the
survey responses show that:

1 27 respondents from2Member States have regular cauts with other DGSs
1 7 respondents from 7 Member States do not have regular contacts with other. DGSs

102. In relation to the question on the DGBs/DGS MoUsor agreements on cooperation
and/or exchange of information with the other DGSs, the survey regsosisow that:

1 25 respondents from 2 Member States have in place such agreements to exchange
information with the other DGSs. In particular, almost all respondents have reported that
they have adhered to the EFDI multilateral cooperation agreement

1 8 respondents from8 Member States replied that they do not have in place written
information exchang&loUsor similar agreements with other DGSs

103. Inrelation to theDGSDAsndDGSscooperation with the affiliateatredit institutions, the
competent and resolution authoritiesand other DGSs, and based on the main findings
stemming from the responses to the survey and further discussions with the relevant
authorities, the EBA is of the view that the existing cooperaind exchange of information
arrangements at EU and national levare sufficient and that there are no arguments or
evidence put forward that demonstrate the ineffectiveness of those arrangemeand
therefore there are noreasons to consider an amement to the DGSD or propose changes to
the DGS framework by any other means. The option considered is therefore not to amend, at
this stage, the DGSD in relation to this matter and hence to keep the current provisions included
in the DGSD and elsewhereflrout any amendments.
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104. In relation to the DGSDAsand DGS5scooperation with the AML authorities, the EBA
considers that the lack of engagement betweteem highlighted by the survey results should
be considered further in the EBA Opinion on DGS payotishwvill address issues related to
DGS payouts where there are AML concerns.

105. Based on the analysis outlined above, the EBA considersithaglation to the DGSAS
and DGSs<ooperation with the affiliated credit institutions, competent aotiities, resolution

authorities and other DGSHhere is no need to propose changes to the DGSD, and there is no

need to provide any further guidance or advice using other instruments.

106. The current lack of engagement between the MASDGSs and the AMauthorities

should be considered further in the EBA Opinion on DGS payouts, which will address issues

related to DGS payouts where there are AML concerns.
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3.4Coverage level

107. Article6(1) of the DGSD requires Member States to enslat the coverage level for the
aggregate deposits of each depositor is BIORO00 “in the event of deposits being
unavailablé.

108. Article6(4) of the DGSD requires Member StateSaasure that repayments are made in
any of the following: (a) the curren@f the Member State where the DGS is locatéy) the
currency of the Member State where the account holder is resid@yeuro; (d) the currency
of the account(e) the currency of the Membettate where the account is located.

109. Article10(10) of the DGD provides thatMember States shall, by 3arch each year,
inform EBA of the amount of covered deposits in their Member State and of the amount of the
available financial means of their DGSs o&tember of the preceding year.

110. Article19(4) of the DGD provides thdtBy way of derogation fronArticle6(1), Member
States which, orl January 2008provided for a coverage level of between ELOR000 and
EUR300000, may reapply that higher coverage level utilDecember 2018

111. Article19(6) of theDGSD requires the Commission, supported by the EBA, to report to the
European Parliament and to the Council on the progress towards implementation of the DGSD,
including, in poin{d), addresmgthe adequacy of the current coverage level for depositors.

112. The survey circulated to theGSDAand DGSmcluded seven questionsn the coverage
level. The EBA used resporste the first three questionso assess the adequacy of the coverage
level from a quantitativeperspective and the other four to assess it from a qualitative
perspective.

Quantitative analysis

113. To asses# the current coverage level is adequate, the EBA aimed to replicate parts of the
impact assessmefperformed by theCommissiorin 2010, which wa based on 2007 data. The
Commissiots impact assessment concluded thamong the harmonised coverage levels,
EURLO0000 seems to be the most effective one as it would ensure a substantial progress in
terms of increased deposit protection compared to the jresis period. At the time, sich a
coverage level would have ensured that 71.8% of all eligible deposits wouldvbesdoand
95.4% of all depositors would be fully covered.

3 The relevant assessment is included on age3l  of https://eur-lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:52010SC0834&from=EN
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114. To the extent possible, the EBA aimed to replicate that assessment previously done by the
Commissiorto checkif there are significant changes to two ratitsat were included in the
Commissiots original assessment. To perform the analysis, the EBA collected data on eligible
deposits, eligible depositors and fully covered depositors ag8ldbecember 2017, and
combined them with the already available data on covered deposits reported to the EBA in
accordance withrticle 10(10) of the DGSD. In particular the survey included the following three
questions:

i. “What was the amount of eligible deposits held by the institutions affiliated to your DGS
as of31 December 2017

i. “What was the number of fully eered depositors in the institutions affiliated to your
DGS as @1 December 2017

ii. “What was the number of all eligible depaositors in the institutions affiliated to your DGS
as of31 December 2017

115. Representatives from the relevant authorities considetie information collected by the
EBA sufficient and adequate for the analysis of the coverage level.

116. The quantitative data with reporting da®&l December 201,/collected through the survey,
and the datahat the EBA collected on covered deposits were usethByEBA to calculate the
following two ratios:

1 covered deposit&eligible deposits, which shows the proportion of all eligible deposits that
are protected by a DGS

9 fully covered depositorgligible depositorswhich shows the proportion of all depositors
whose deposits are fully covered arttierefore, depositors who do not have deposits
above the coverage level.

117. To ensure robustness, the EBA calculated the ratios in two ways:

9 by calculating the ratios for eadDGS in the sample separately, and then calculating a
simple, unweighted average of the ratios across all the PGSs

9 by aggregating all the amounts of deposits and numbers of depositors in the sample, and
only then calculating the two ratios for the wholarsple.

118. The analysis was based on the responses from 20 Member States relating to 2bIDGSs
whichdata were available.

4 The data vere collected in October 2018 and hence at that pdimt most upto-date information was as dhe end of
2017.
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Quantitative analysis

119. The Commissionin its methodology incorporated in th2010impact assessmentsed
data provided by Member States to calculate the unweighted averages of the ratios. The
unweighted average of the ratio of covered depositseligible deposits reported in the
Commissiots impact assessment was 71.8% at the en@@d7. The end®017 data show that
the figure is 64.5% when looking at unweighted averages per DGS, and 61.2% based on the
aggregated amounts (see Talle

Table3: Proportion of covered deposits to eligible deposits at the eswf 2007 andof 2017

Assesment done by

the Commission based Assessment done by the EBA based on data fr

on data from 31 December 2017

31 December 2007

Ratio Ratio (inweighted Ratio (aygregated

averages per DGQS amounts)

Covered
depositgeligible 71.8% 64.5% 61.2%
deposits

120. The data show a fall in the ratio of covered deposits/eligible deposits between 2007 and
2017. It seems that the decrease in the deposit coverage ratio may partly be explained by the
broadening of the scope of depositors that are eligible for DGS proteatiothe DGSD. More
specifically, the current definition of covered and eligible deposits includes deposits by large
corporates, while the definition applicable in 2007 did not consider such deposits covered.
Because it could be expected that large corpesahold higher amounts of deposits than
households, their inclusion in the scope of the definition of eligible deposit should resalt in
decreasean the covered deposits/eligible deposits ratio. Furthermore, given the steady growth
of deposits across th&U the ratio of covered deposits/eligible deposits should gradually
decrease as there is an increase in the amount of eligible deposits above the coverage level.

121. The unweighted average ratio of fully covered depositors to eligible depositors reported in
the Commissiots impact assessment was 95.4% at the end of 2007. The2@hd data show
that the figure is 97.6% when looking at unweighted averages per DGS, and 98.1% based on the
aggregated amounts (see Talle
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Table4: Proportion of fully covered depositors to all eligible depositors at the esf 2007
and of 2017

Assessment done by the
Commission based on| Assessment done by the EBA based on data frol
data from 31 December 31December 2017
2007
Ratio Ratio (lnweighted Ratio (aygregated
averages per DGS amounts)
Fully covered
depositorgeligible 95.4% 97.6% 98.1%
depositors

122. The data show thatat the end of 2017the proportion of fully covered depositors ta
increased in comparisowith the 2007 data, despite the fall in the proportion of covered
deposits as outlined in the preceding paragraphs. The survey does not provide any information
to assess the source of this increase. A potenrtiddut not verified— explanation could be an
increase inthe awareness of the DGS coverage among depositors ama/oncrease irthe
number of accounts that depositors have with different credit institutions.

123. Furthermore, the results in relation to both ratios should be interpreted carefully, because
of the following caveats:

9 the sample does not include information from some of the biggest Member States, such
asFrance Germany and the UK, where, on the one hand, the proportion of depositors
with deposits above the coverage level is likely to be highan in Member States with
lower GDP per capita apon the other hand, the average amount of eligible deposits held
by large corporates is likely to be higher than in Member States with lower GDP per capita

9 the sample used by th€ommissiorin the 2010 fnpact assessment was differefibm
the sample used by the EBA, so the data may not be directly comparable

1 the ratio of fully covered depositors to eligible depositors calculated ingpiision is an
approximation of the ratio of fully covered deposits eligible deposits used in the
Commissiots impact assessmenthowever, it is considered that these ratios are
comparable.

Qualitative analysis

Adequacy of the coverage level

124. The survey asked, ibased on the responderitSsexperience with payouts andepositors
claims for reimbursement of depositghey think that‘the current coverage level is adequate
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125. All respondentsaxcept oneconsider that the current coverage level of ELRO000 is
adequate even thoughixof them clarified that they have n@txperienced a compensation case
yet.

126. The qualitative responses on the adequacy of the coverage level, together with the results
of the quantitative analysjsuggest that there is no need to consider changes to the currently
applicable coverage level.

127. In one Member State (Norway), the coverage level is ROB0000, which is
approximately EUR00000Q, even though the current provisions of the DGSD do not allow a
coverage level higher thaBURLOO0OO after 31 December 2018TheCommissionis already
engagng on this issue with the relevant Norwegian authorities and therefore the EBA did not
engage on this issue further.

Currency

128. The survey asked responderitsheir coverage level is set in a currency other than Euro
The responses received werefaiows:

1 24 respondents from 24 Member States stated that the coverage level is setrdnin
their jurisdiction. Among then® respondents indicated thatf the DGS is activated and
therefore depositors are compensated, they are paid in their nationakocy based on
the exchange rate on the datghendeposits were rendered unavailable

1 4 respondents from 4Member Stateseported that the coverage level is set in their
national currenciesl of theserespondensvaries the currency of the coverage lé¢e.g.
euro or pound sterling depending onthe currency of the European Union jurisdiction
where a foreign branch of a domestic institution operates.

Additional coverage $pping-upQP

129. Furthemore, respondents were asked if théprovide additionatoverage {toppingup”)
for branches of institutions established in other Member States that operatéthair]
jurisdiction (e.g. because of differences in the scope and coverage level for THBs, the scope of
DGS coverage and the level of coverage duxthange rate adjustments)

130. The answers received show thaiily 6 respondents offer toppingp in their jurisdictions.
Of the 6, only the thredember Statesiseit in practice Respondents from the oth&Member
Statesreported that the possibilityf topping up igprovided forin the national implementation
of the DGSD but has never been used in practice.

131. The last question in this section asked respondéhthey consider that there aréany
issues arising because of this lack of the requirement favst BDGS to offer topping up to EU
branches. The answers received were as follows:
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1 25respondentstatedthat there are no issues arisifigm no requirement for a host DGS
to offer topping up to EU branches

1 8 respondentsrom 8 Member States reportetthat some issues might arigetoppingup
is not an option. The main issues that these respondents indicégdfrom the fact that
the DGSD has not reached fudirmonisation Therefore, there are still differences in the
protection between Member Statgi.e.the scope and coverage levelldfiBsdifferences
stemmingfrom currency fluctuations when calculating the maximum compensation limit
in different currencies, and also the scope of coveragethere are differences in the
interpretation of the comept ofa deposit between Member Stategi(somejurisdictions
someproductsmay be coveredn a national basis whiie other Member Statethey are
not covered.

132. The responses to the survey in this area and subsequent discussions by representatives
from authorities suggest that the majority of respondents consider toppingot to be causing
significant issuethat could distort the level playing fielletweenMember States. On the other
hand, for a minority of respondents, furthbBarmonisatiorwould be needed to avoid any level
playing field issuesvhereas some respondent®nsiderthat the harmonisation of THBs is more
important thanharmonisationin relation totoppingup.

133. Given the main findings staming from the responses to the survey and further discussions
with the relevant authorities, there was no reason to consider further the need for an
amendment of the DGSD regarding

9 the current coverage level
T the currently applicable options fahe currency of repayment.

In both cases, the only option considerbg the EBA wathat the DGS framework should
continue unchanged.

134. The EBA also consideréddhe toppingup issue should banalysedseparatelyfrom the
adequacy of the coverage levéls topping p is usedonly in three Member Statesthe EBA
considered that it is unlikely to be creating any level playing field issues. It was therefore decided
that there was no reasoand no clear neetb consider further whetheor notto amend the
DGSD to regulattoppingup.

135. The quantitative and qualitative anaBsin relation to the coverage level show that the
current coverage level URLO0000is adequate and therefore no changes to the DGSD seem
necessary.
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136. The analysief the currently applicable options for currency of repayment in relation to the
coverage level included in the DGiBBicates that theyseem adequate and there is no need for
an amendment of the DGSD.
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3.5 Current ist of exclusions from kgibility

137. Based on the responses to the survey sent to the DGSDAs and DGSs, the EBA considered
that the majority of the respondents have encountered issues when applying the provisions of
Article5(1) of the DGSD with regard to depoditst are excluded from eligility. Thefour
exclusions from eligibilitthat respondents identified as causing the masinfusion are those
related to:

1 financial institutions and investment firnggcluding the link to the provisions gersons
absolutely entitledo the sumscovered in more detail iSection3.6);

1 pension schemes anpliblic authorities
9 deposits the holder of whichasneverbeenidentified,
9 coverage of deposits at EU credit institutiohsanches in third countries

3.5.1Financial institutions and investmerfirms

138. Article5(1) of the DGSD providas exhaustive list of cases excludesim any repayment
by a DGS. In particular:

1 Article5(1)(a) excludes from any repayment the deposits made by other credit
institutions on their own bedlf and for their own account

1 Article5(1)(d) excludes from any repayment the deposits by financial institutions as
defined in point(26) ofArticle 4(1) of Regulation (EU) N@5/2013

T Article5(1)(e) excludes from any repayment the deposits by investrfians as defined
in point (1) ofArticle4(1) of Directive2004/39/EC.

139. The survey circulated to the DB&sand DGSs included five questions related to the list of
exclusions from eligibility. Two of thesaegptions are relevant to the exclusion of deposiisde
by financial institutions and investment firms.

140. The responset the first two questions of the survaglevant tothis section are reported
together below, given that the respective answers are often related and emefgsenced. The
first question askedf participants had “encountered issues when applying the provision
regarding exclusions from eligibility as perticle5(1) of the DGSDwhereas the second one
asked if'Snce the implementation of the revised DGSBspondentsh a dacet anyf .igsues
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with any of the definitions. The answers in relation #aticle 5(1)(d) and (e) on investment firms
and financial institutions were aslfows:

1 21 respondents from ZMember States reported that thelyad not encountered issues
with regard to these two exclusiorfisom eligibility of deposits in the DGSD

1 12 respondents from® Member Stateseported that they have encountered issueisher
when applying the provision regarding exclusions from eligibility with regard to financial
institutions and/or investment firms, or with these definitions. The most important issues
identified by respondentsiith regard to financial institutions and investmiefirms were
the following:

(0]

Whether an undertaking can be classified as a financial institution (as defined in
Regulation N&75/2013 Article 4(1)(26))only based upon its principal activity or it is
sufficient if one or more of the activities of amdertaking relate to those activities
listed in point2 to 12 and poinl5 of AnneX of Directive2013/36/EU. If the former,
undertakings perform various activities and it is difficult to distinguish which of them
is the principal activity

If all holdng companies (irrespective of whether the holdings in question relate to
undertakings in or outside the financial sector) qualify as financial institsitfjas
defined in Regulation N675/2013 Article 4(1)(26))

In Article 5(1)(a) the DGSD specificatlynsiders the possibility that an account with a
credit institution is in the name of another credit institution but other persons are
absolutely entitled to the sums held in that accouhtticle 7(3) of the DGSD). Similar
references are not included ielation to accounts with credit institutions in the name

of other excluded entities, even though other (eligible) persons are absolutely entitled
to the sums held in an account.

141. The survey results showed that the exclusions of financial institutions aadtment firms
seem to be causing interpretation issues BGESDAs anBGSsand to have created issues in
reaklife cases in the past.

142. TheEBA considedif, with regard toArticle 5(1)(d) and (e)there is a need for more clarity

on:

9 the application ofArticle 7(3) on absolute entitlement in those cases where the account
is in the name of an excluded entity (the issue applies to all excluded entities but has
particular relevance for financial institutions and investment firmghis issue is covered
further in Section 3.6.3 of this report

9 the definition of financial institutions as defined in RegulationG%6/2013.

43



REPORT ONHEELIGIBILITY OF DEFSSCOVERAGE LEANID COOPERATION BEEW DEPOSIT 2”7
GUARANTEECHEMES ((w EUROPEAN
b ‘ BANKING
)] «‘('(‘ AUTHORITY

143. Inrelationto the application othe provisions ombsolute entitlementfurther analysis and
proposals are outlined iBection 3.6.3 of this report

144. Inrelation to the definition of financial institutions this opinion the EBA did not consider
options to address the identified issubscause the issue is beyond the scope of the D&6D
it could be addresse@nly within Regulation N&75/2013 or DirectivR013/36/EU.

145. The EBA considered that no change is needed in the DGSD with regard to the definition of
financial institutions and investment firms, other than those necessary in general for excluded
entities in the context of absolute entitlement (s&ection3.6.3).

3.5.2Pension schemes and public authorities

146. Article2(4) of the DGSD definesligible depositsas deposits that are not excluded from
protection pursuant to Articl® of the DGSD.

147. Article5(1) of the DGSD provides a list of es@ébns from coverage, such as any deposits
by:

9 pension and retirement fund&ubparagraptfi));
1 public authoritiegsubparagraplftj)).

148. Article5(2) of the DGSD provides thdty way of derogation from the provisions of
Article5(1) of the DGSD;Member States may ensure that the following are included up to the
coverage level laid down #article 6(1):

(a) deposits held by personal pension schemes and occupational pension schemes of small
or mediumsized enterprises;

(b) deposits held by locauthorities with an annual budget of up to EBED000”

149. The survey circulated to thBGSDAsind DGSséncluded two questions related to the
following categories of deposita/hich are excluded from DGS covgea

i) personal pension schemes and occupational pension schemes of small and rs&Bdm
enterprise(SMES)

i) local authorities with an annual budget of up to ERR000.
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150. The first question in this sectiorsked DGBAs and DG3&"“they include in the coverage
personal pension schemes and occupational pension schemes of small and rséidm
enterprises:. The responses received were as follows:

1 23 respondents from 18ember Stateseported that they do not include in the coverage
personal pension schemes and occupational pension schenm@sBf Among theml
respondentexplained further thatt coversonly small seHadministered pension schemes

9 10 respondents fronT Member Statasreported that they cover these schemes

1 1respondent reported thait coveisonly personal pension schemes but not occupational
pension schemes.

151. The second question in this section asked participants if they include in the coverage local
authorities withan annual budget of up to EUBRO0000. The answers received were as follows:

1 24 respondents from @ Member States do not include in the coverage local authorities
with an annual budget of up to EWHR000G;

1 10 respondents from Member Stateseported that they cover these authoritiesor
would cover them if there were any

Exclusion of public authorities from coverage

152. With regard to the issue of excluding public authorities, the EBA considered:

1 issues stemming from the difficulties with defining whaalthorities are publicand their
legal structure

1 whether such authorities should contintie be excluded or not.

153. With reference to the definition of a public authority, the EBéncludedthat the legal
structure and/or classification of an authority mapt always allow an easy determinationm
whether a particular entity is a public authority or not. Some respondents also highlighted that
different language versions of the DGSD seemotoveydifferent meaning of what is a public
authority: in some insances the term used clearly relates to governmental authoritisgs the
case in theofficial Germantranslation of the DGSD, while othesfficial language versions,
including the English one, do not seem to provide such a narrow interpretation.

154. With reference to whetheor not public authorities should be covered, the EBA considered
the pros and cons of removing them from the list of exclusions from coverage. The EBA
considered the following arguments in favour of extending coverage to depoaidgby public
authorities:
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1 Notwithstanding the issues with the definition, in at least some Member States, public
authorities include entities such as hospitals, schools and municipal services such as
swimming pools, which are not sophisticated investors, smadhould not be considered
akin to investment firms iofinancial institutions, which are currently also excluded from
coverage. The EBA considered tlilaleposits made by corporates are covered, deposits
by public authorities should be covered too

1 Itis operationally easier toover deposits made public authorities because of
o the difficulties with definingvhat a public authority is
o when the option to include local authorities is exercised
A the difficultyin definingwhat ‘local authority means

A the difficulty in assessingvhether that authority * bsidget is or is not below
EURS00000as prescribed irrticle 5(2) of the DGSD

Therefore,including public authorities would decreases administrative costs for credit
institutions andthe EU DGSs

1 Inthe eventof failure of a credit institution, and public authorities losing their funds, there
might be an impact on financial stabilitgarticularly given thathe introduction in the
BRRDB of depositor preference for eligible depositors asdperpregrence for covered
deposits—as determined by th®GSDB—means thatpublic authorities are now more at
risk of losing their funds in insolvency or being bailedn resolution,owing to their
weaker pogion in the creditor hierarchy.

1 The increase in agered deposits from such an amendment in the DGSD wanaldady
be immaterial because the number of public authorities should not be high in comparison
with the total number of depositorsand the coverage per public authority per credit
institution will be limited to EURLO0000, notwithstanding that theamount ofeligible
deposits of piblic authorities might be highefhis reflects a similar argument that was
applied to support the extension of eligibility from only SMEs to all enterpriggshwas
introducedin the recast DGSD.

155. The EBA also considered the following arguments against offering DGS protection to public
authorities:

1 public authoritiesfunds may already be guaranteed by the state and there is no need to
offer them additional coveragby the DGS

5 Directive 2014/59/EU
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1 public authorities should be able to make informed decisiabsut where to place their
deposits, unlike individual depositgrs

9 treating public authorities more favourably than thoden are not covered (generally
financial institutions) crates an advantage for the public authoritiesthis may be an
issue for example where there are statownedbanks

1 it may create moral hazard issuéspublic authorities become aware of actions of
authorities in relation to a particular credit institoti;

1 without a more thorough analysis of the numbers of public authorities that would be
broughtwithin the scope ofthe DGSD soverage, it is difficult to determine whether
not such an extension of coverage would have a material impact on the créadtarchy.

Exclusion opersonal pension schemes and occupational pension schemes of small and
medium-sized enterprises from coverage

156. With regard to personal pension schemes and occupational pension schel@btHtthe
EBA considered potential crebsrder issues stemming from different treatment of certain
pension schemes whebg one Member States allows their coverage and another one does not.
It discussedf in such cases the need for tayp coverage could arise.

Exclusion of public authorities from DGS coverage

157. In relation to the issue of including public authorities in the scope of DGS protettt®on
following options were considered:

i. maintain the current provisions of the DGSD;

ii. amend the DGSD so that the currehiticle 5(1)(j), which prescribes thatdeposits by
public authorities are excluded from coverages deletad and, therefore, such deposits
are covered bya DGS;

iii. amend the DGSD to clarify the definition of a publithority;

iv. amend the DGSD to allow Member States to decide whether to include public authorities
in the scope of coverage laDGS or not.

158. The EBA considered that maintaining current provisions is suboptimal given the seeming
inconsistency of covering depits by large corporates and not covering deposits by public
authorities which would in most cases be very smalhd potential implications of public
authorities losing funds. The EBA also considered that defining what a public authority is would
be difficult given different legal structures across Member States, and it may not achieve the
desired effect. Finally, in order to ensunarmonisationand disincentiise public authorities
from shopping for coverage in branches of credit instituitmom Membea Statesthat cover
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public authorities, the EBA considered that flexibility for Member States would not be
appropriate. Based on the arguments raisegbiavious sectiorand in an attempt to introduce
further harmonisationin this areawhich will ensure devel playing field and maintain financial
stability, the EBA considered that optiopwhich extends coverage to public authoritieeems

to bethe most appropriateHowever, the EBA also notes that further analysis of the impact of
such an extension focoverage based on the number of public authorities that would be
captured, may be warranted.

Exclusion of personal pension schemes and occupational pension schemes of small and
medium-sized enterprises from coverage

159. In relation to the issue of offering DGS coverage to personal pension schemes and
occupational pension schemes 8ME, given the main findings stemming from the responses
to the survey, and further discussions with the relevant authorities, there wasason to
consider furtheiif there is a need to amend the DGSD, or propose changes by any other means.
The option considered was not to amend the DGSD regarding this mattehamck, to keep
the current provisions included in the DGSD, without any amesmds

Exclusion of public authorities from DGS coverage

160. The analysis and the subsequent discussions with regard to the issue of public authorities
show that an amendment of the DG®iay beappropriate.Such aramendmentto the DGSD
could extendDG S overage taleposits made bpublic authorities with no need to differentiate
betweensuch authoritieshased on their budget. With this amendmenll depositsmade by
public authoritieswould be covered by DGSldowever, the EBA notes that further aysis of
the impact of such an extension may be warranted.

Exclusion opersonal pension schemes and occupational pension schemes of small and
medium-sized enterprises from coverage

161. The analysis in relation to personal pension schemes and occupatiorsbpesthemes of
SME shows that, at this stage, no changes to the DGSD seem necessary. There also seems to be
no need to provide any further guidance or advice using other instruments.

3.5.3Deposits the holder of whiclhasneverbeenidentified

162. Article5(1)(f) of the DGSD provides thaleposits the holder of which has never been
identified pursuant toArticle9(1) of Directive 2005/60/ECAnti-Money Laundering Directive
(AMLD))when they have become unavailabkre exclude from coverage.

163. Article9(1) of Directive2005/60/EC (since then replaced bwrticle14(1) of
Directive2015/849) states thatMember States shall require that the verification of the identity
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of the customer and the beneficial owner takes place befom éktablishment of a business
relationship or the carryingut of the transactiori.

164. The survey circulated to theGSDAand DGSdid not include any questions in relation to
the issue of deposits the holdef which has never been identified.

165. The EBA considered examples of 4ldal casesin which credit institutions have not
identified their customers pursuant térticle 14(1) of Directive2015/849 (replacind\rticle 9(1)
of Directive2005/60/EC) despite theequirement to do so, and the consequences such
significant shortcomings may have on depositors should the relevant authority determine that
deposits are unavailable.

166. The EBA considered current provisson Article 5(1)(f), which excludeédeposits the holder
of which has never been identified pursuantAaticle 9(1) of Directive 2005/60/EC, when they
have become unavailableas thisarticle hascausedissues in reatlife contingency plannin
some Membe Statesand in reallife casesn which credit institutions have not perforedtheir
duties in relation to the identification of depositors.

167. The EBA considered arguments tttag current provisions oArticle 5(1)(f) of the DGSD are
very rigid which can create the following issues:

9 there is a possibility thathrough no fault of the depositor and purdbecause oé failure
of the credit institution to identify the customer in line with relevant AMLD provisions
that depositor would automatidly be excluded from repayment should that credit
institution fail, with no opportunity for the depositor to prove their identity and, on that
basis, become entitled to a payqut

9 the failings of a credit institutids identity checks may lead the relevadministrative
authorities to try to avoid the determination of unavailability of deposits, or try to delay
such a determinationto avoid dfecting such depositors in an adverse way.

168. The EBA considered:

9 If flexibility should be introduced to ensure thagplositors who through no fault of their
own have never been identifietbecause of shortcomings in the credit institutisrdue
diligence, are not automatically excluded from repayment. Current provisions of the
DGSD could be too rigid and could potenyiaiave a serious adverse impact on
depositors who could lose the right to repayment of their funds, and seek to redress the
situationthrougha potentially lengthy insolvency procedure

1 If the necessary identity checks that should have been performediatiliibe performed
after the determination that deposits are unavailable, and so if such cases could be

49



REPORT OMEELIGIBILITY OF DEFSSCOVERAGE LEANER COOPERATION BEEW DEPOSIT gy
GUARANTERCHEMES f

( ‘ a EUROPEAN
Db |“ BANKING
AUTHORITY

(@

treated in a similar way to casés whichit is uncertain whetheior not a depositor is
entitled to receive repayment and where the possibility ofdaferral is currently
envisaged in the DGSD

1 Who should perform these additional checks and what these checks may include. The EBA
considered arguments that DG&sght currently lack the capacity and expertise to
perform detailedknowyour-customer KY§and AML checks. The EBA considered that
such checks should be performed by tingolvency practitioner or thauthorities best
placed to do them, but did not reach a final view on which authority this shoulgdydy
becausethe designation of such respsibilities should also be studied from other
perspectives such as the requiremsfdid down in AML regulations.

169. The EBA considered these issues, while aware of the serious risks of obliging the DGS to
make funds available to depositotisat have never ben identified and, potentially, could be
engaging in money laundering or terrorf@ancing activities.

170. The EBA considered that any flexibility should strike the right balance between ensuring
that depositors do not lose the right to the repayment thrdugo fault of their own anghat the
same timethat funds are not repaid to depositoteat have not been adequately identified and
verified in line with the applicable AMLD provisions.

171. The EBA considered that cunteprovisions in the DGSD are too rigid and tlrathe light
of the arguments presented in the section above, the Directive should be amended to avoid the
automatic exclusion of depositors who have never been identified through no fault of their own.
The other option was to do nothing. That option was considered suboptimal be¢aven
though the number of casds whichdepositors have never been identified is likely to be low,
the adverse impact it may have on depositors is significant. Any amendnoaid weed to be
aligned with other requirements stemming from the AMLD, and it would need to be
accompanied by the necessary safeguards to avoid aicaggichanonymous and unidentified
depositors are repaid.

172. Secondly, the EBA considered which authasit#hould perform the necessary identity
checks before funds are made available to such depositbes DGSs or the relevant AML
authorities (understood as the authoiiis responsible for such checks under the AMLTHe
EBA considered arguments raisegrmevious sectiorand considered the option of introducing
the flexibility for DGS to make funds of depositors who have never been identified available to
them, subject to any necessary checks under the DGSD and AMLD, to be performed by the
insolvency pracdtioner or theauthorities best placed to do such checks.

173. Finally, the EBA considered that any amendment to avoid the automatic exclusion of
depositors who have never been identified through no fault of their own would also apply to
similar circumstance®f persons who are absolutely entitled to the sums held in account. Here,
it could be that the credit institution relied on the account holder to ensure that those persons
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were identified (as explicitly acknowledgedAsticle 7(3) of the DGSDRhrough thephrase‘or is
identifiable) but shortcomingén the account holdes actiondead to a situatiorin whichthose
absolutely entitledoersons have not been identified.

174. The analysis and the subsequent discussions with regard to the issue oitdeposio
have never beerdentified show that an amendment of the DGSD is necessary. The amendment
should introduce the flexibility for DG$ make funds of depositors who have never been
identifiedthrough no fault of their owmvailable to them, subjéd¢o any necessary checks under
the DGSD and AMLD, to be performed by iteolvency practitioner or thauthorities best
placed to do such checks. The revised DGSD text should be aligned with other requsisaraent
asthose stemming fromthe AMLD, and itvould need to be accompanied by the necessary
safeguards to avoid a casewhichanonymous anbtbr unidentified depositors are repaid.

3.5.4 Coverage of deposits &U credit institution€branchesin third countries

175. Article15 of the DGSD states that:

“Member States shall check that branches established in their territory by a credit institution
which has its head office outside the Union have protection equivalent to that prescribed in
this Directive.

If protection is not equialent, Member States may, subject #rticle47(1) of Directive
2013/36/EU, stipulate that branches established by a credit institution which has its head
office outside the Union must join a DGS in operation within their territories.

When performing thelseck provided for in the first subparagraph of this paragraph, Member
states|[sic] shall at least check that depositors benefit from the same coverage level and
scope of protection as provided for in this Directive

176. The DGSD does not include provisions in relation to EU DGS coverage of branches in third
countriesestablishedby a credit institution that is a member of the DGS and has its head office
in the Union.

177. The survey circulated to tHeGSDAand DGSsicluded one questioon this topic.

178. The survey aske®@GSsind DGS if they extend coverate deposits at branches in third
countries of credit institutions theare a member of the DGSThe responses received were as
follows:
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1 20 respondents from I Member Sates reported that they do not extend the DGS
coverage to deposits at branches in third countries of credit institutionsaremnembers
of the DGS and ha their head officesin the Union. Among them:

o 1respondentreported that there is no automatic coverage for member institutions
but they can apply to the DGS to extend the coverage to also include deposits at
branches in third countries

o 1 respondent claiified that such coverage is strictly prohibited by the national
legislation

1 11 respondents from Member Statesanswered that they offer such coverage to
deposits at branches in third countries of credit institutions theemembeis of the DGS
and have their head offices in the Union. Among themml clarified that DGS coverage is
provided to such branches by the Gl DGS only where the coverage level offered by the
host DGS is less than the coverage level offer¢danMember State

1 1respondent repliedhatit makessuch determinatios on a caseby-case basis
1 1respondent replied thaits members do not have branches in third countries

1 2respondens from 2 Member Statesesponded that this provision is not applicalbte
them.

179. In the light of the surveyresults and subsequent discussions, the EBA considiéred
differences in the approach across the EU creates level playing field issues between EU credit
institutions. The EBA also considered arguments that EU DGSs protecting branches of their
members in tlird countries exposes the EU DGSs to risks in third countries. In that réigard
EBA considered if there should be furth@rmonisationby means ofxcludingthird country
branches from coverage by EU DGSs.

180. Theonlyoption considered was to amend the DGSD in orddraononisethe treatment
of suchthird country branches of Eldredit institutions by excluding those deposits from
coverage by EU D& heEBA considered that this option withit the DGSsexposue to the
risks autlined inthe previous section

181. The analysis and the subsequent discussions with regard to the isEukLGSorotecting
deposits in EU credit institutiohbranches in third countrieshow that an amendment of the
DGSD isippropriate. The amendment should ensure that deposits in these brareteasot
protected byan EUDGS of which thEUcredit institution is a member
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3.6 Eligibility

3.6.1 Definition of deposits

182. InArticle2(1)(3) of the DGSR deposit is defineds“a credit balance which results from
funds left in an account or from temporary situations deriving from normal banking transactions
and which a credit institution is required to repay under the legal and contractual conditions
appicable, including a fixeterm deposit and a savings deposifccording tArticle2(1)(3) a
credit balance does not fall within the protective framework of the DGSD where

“(a) its existence can only be proven by a financial instrument as definfdidcie 4(17) of
Directive2004/39/EC of the European Parliament and of the Council), unless it is a savings
product which is evidenced by a certificate of deposit made out to a named person and which
exists in a Member State dhJuly 2014

(b) its pringpal is not repayable at p4or]

(c) its principal is only repayable at par under a particular guarantee or agreement provided
by the credit institution or a third party.

183. Article7(7) of the DGSD provides thdnterest on deposits which has accrued yniitit
has not been credited at, the date on which a relevant administrative authority makes a
determination as referred to in poir(8)(a) ofArticle2(1) or a judicial authority makes a ruling
as referred to in poin{8)(b) ofArticle2(1) shall be reimbised by the DGS. The limit referred to
in Article 6(1) shall not be exceedéd.

184. Article4(17) replaced byArticle4(1)(15) of Directiv2014/65/EU of the European
Parliament and of the Council 6 May 2014on markets in financial instruments (MIAID), in
conjunction with Sectio€ of Annex of Directive2004/39/EC (repealednd replacedby
MIFIDII), lists the following among others a snc i & i n & n:stransferable secusities,
moneymarket instruments, options, futures, swaps and any ottherivatives.

185. Article4(1)43) of MIFIDII definesa structured deposit as a productwhich is fully
repayable at maturity on terms under which interest or a premium will be paid or is at risk,
according to a formula involving factors [ ..

186. The survey circulated to the DBS&s and DG$sked three questionaboutthe definition
of adeposit.
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187. The EBA also considered the findings outlined in the B&Dbinding guidance paper
‘Covereddeposits in the Eldefinition andspecialcases (September 2018) and the EBA Report
on cost and past performance of structured depopitblished onl0 January 2019

188. The first survey question in this area ask2@SDAs and DGSthe definition ofa deposit
is clear in the DGSD. The answers received were as follows:

1 18 respondents from 1Member Statesconsiderthat the definition of a depositis
sufficiently clear in the DGSBmongthem, 3 respondentdfrom 3 Member States
reported that the definition ofa deposit is sufficiently clear buhat they have the
following concerns

o more clarity is needed with regard to the definition of structured deposits as
provided in MIFIDI (2014/65/EU)

o there is aneed for additionalharmoniation at EU level concerning the
interpretation of the definition

0 there areissues with idlight transactions (i.e. transactions which have not
yet been settled)

o the interpretation of the definition ofa deposit in relation to new types of
services anghroducts provided by fintech firms that have a banking licence

1 16 respondents from 12 Member Statédentified issues with the definition afdeposit.
The main issues reported with the definition have to do with the témormal banking
transactions, the impact of negative interest rates, the treatment of accrued interest and
structured deposits.

189. The second question askezspondents'What is the definition of repayment at par your
jurisdiction, if specified beyond the sole ternThe answers received were as follows:

1 28 respondents from 2RBlember Stategeported that the term‘repayment at parhas
not been further defined in national legislatipn

1 5 respondents from Blember Stategeported that their national legislation includes
definition of ‘repayment at parthat goes beyond the sole term in order to provide more
clarity to depositors.

190. The third question askedIGSDAs/DG8&adencountered‘issues related to the definition
of repayment at par and accrued interest, for exdenm the context of negative interest rates
and the risk component of a structured depdsithe answers received were as follows:

5 EBA Report on cost and past performance of structured deposits
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1 16 respondents from 18lember Stategeported thatthey did not identify any issues
with the term. Among them 3 respondentdfrom 3 Member States did not identify any
issues but diahot rule outthe possibilitythat issues mayccur in future

1 17 respondents from 2 Member Stategeported that they have identified issues. The
most important issue highlighted by the majority tfese respondents is with the
interpretation and treatment of structured deposits. Other issues also reported relate to:

(@)

the interpretation of the definition in theaseof negative interest

0 accrued interest that has not fallen dues it has been reported that some institutions
face difficulties in determining this amount on a continuous hasis

o lack of clarity in relation to the terrirepayment at par ;

0 uncertainty concerning a situatioim which there is positive interest to pay ta
depositor from which taxeen that interest need to be paid to the State

0 issues when applying the current definition to some Islamic/Skaotapiant deposit
like products, where the entitlement to be repaid at par may be subject to contractual
requirements.

191. The survey results and the discussions held have revealed concerns with regard to the
following three issues:

i. the definition of the deposit
ii. the approach to structured deposits
ii. eligibility of products other than structured deposits.
The definitionof the deposit
192. The EBA considered two issues in relation to the current definition of a deposit:
9 the meaning and purpose of the termormal banking transaction used in the definition

9 the purpose andhe rationale ofArticle2(1)3)(a) of the DGSWhich refers to the credit
balance the existence of whi¢lgan only be proven by a financial instrument as defined
in Article4(17) of Directiv2004/39/EC of the European Parliament and of the Council,
unless it is a savings product which is evidenced bgrtificate of deposit made out to a
named person and which exists in a Member Stat@ duly 2014

193. With regard to the terminormal banking transaction, the EBA considered that the purpose
of including the wordnormal was unclear. The EBA considgikincluding this term could be
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confusing and could imply that there are transactidhat are abnormal. That, in turn, raised
questionsaboutwhich transactions are normal and which ones are not.

194. The EBA has also considered a recEatopean Court of dtice €C) ruling under
Article 267 of the Treaty on theFunctioning of theEuropeanUnion, which was made following
a reguest from the Lietuvos AuksSc¢iausiasis T
decisions ofL8 December 201%G 688/15) and12 February 201G 109/16), received at the
ECJ o21 December 201and25 February 2018espectively. The ruling provided the following
clarificationsof what constitutes a normal banking transaction:

“I .. 90. I'n their o r dnorma baykingnteamasactiorisgefer to he wor
transactions habitually carried out by credit institutions in the course of their business.

91. In accordance with the definition that is given, in identical termsAticle1(4) of
Directive94/19 and byArticle4(1)(a) ¢ Directive2006/48 relating to the taking up and
pursuit of the business of credit institutions, the activity which is characteristic of such
institutions is receiving deposits or other repayable funds from the public and granting
credits for their own acount.

92. That said, it is not in dispute that credit institutions habitually carry out, in connection
with that activity, a wide range of operations, a list of which was drawn up by the EU
legislature in Annekto Directive2006/48. In the light of théact that Directived4/19 and
Directive2006/48 both apply to credit institutions and that they pursue common objectives,
in particular the protection of savings and depositors, the list of activities set out in that annex
is relevant for interpreting theoncept of'normal banking transactiofisvithin the meaning

of Article 1(1) of Directived4/19.”

195. With regard to the purpose oArticle2(1)(3)(a) of the DGSD, the EBA considered that
certificates of deposit made out to a named person are a traditisaging product in Italy and
are still issued by Italian b&s. Such certificates are financial instruments issued not as a single
class but to a named person and they are not subject to the prospectus requirement. Therefore
they are excluded from the MIBland so are within the scope of eligible deposits.

The approach to structured deposits

196. The survey results and subsequent discussions higatighe current lack of clarity on the
treatment of structured depositsGiventhe exclusion of products for whigbrincipal is not
repayableat par, there are different interpretations of whether structured deposits should be
considered protected by the D@Hnot. Some respondents to the survey argued thssed on
the definition in MIFIDI, it seems that the fixé part of a structured deposit is always fixed and
so is always covered. The EBA Report on cost and past performance of structured deposits
provides further interpretationstating that “akin to other deposits, the amount invested in
[structured depositgbenefits from the protection of the national transposition of the European
Deposit Guarantee Scheme Directive (2014/49/EU), which guarantees that deposits up to
€100000, or the equivalent amount in national currency, will always be repaid even if the credit
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institution holding them fail$.Other respondents considered that it is not clear whetbenot
structured deposits are currently covered.

197. The EBA further consideatd clarification needs to be providesf whetheror not different
components of structured deposits are covered. In particular, it considérether than the
amount initially deposited, DGS coverage also applies to any return gained and/or interest
accrued until the moment credit institution fails. Respondents to the survey considered that
this is not clear, because current provisions in the DGSD are explicit on the coverage of accrued
interest, but in the case of structured deposits, interest ist raxcrued instead, gains are
realisedat particular moments in time.

198. The EBA considered three options in relatiomhiie coverage of the variable component of
structured deposits:

i. provide DGS coverage only to the amount initially deposited

ii. cover the amoumt that has been credited to the depositor up to the point when the
relevant administrative or judicial authority determines the deposit to be unavailable

iii. cover the full value of the depositcluding any interest or premiuneg a certain point in
time, irrespective of whetheor notinterest has already been credited to the depositor.

Eligibility of products other than structured deposits

199. Whenanalysing the survey responses, the EBA considiéréngre is a potential lack of
clarity and consistendyetweenMember Statesn relation to the currenapproachto coverage
of different products and how to treat them ithe light of the current definition of a deposit,
which dates back to the original DGSD from 1994,

200. To understand current practices bettehe EBA circulated a new surveyhich included a
table of products based on the discussions held with authoritiesrder to do a stocktake of
the current approaches across the EU. Respondents reported how the different products in the
list are curreny treated in their jurisdictions.

201. The results of the survey show that the treatment of certain products is not harmonised in
the EU and in particulathere are differences ithe approach tadhe coverage of

9 funds on prepaid credit cardsdchip cards
1 (crypto)currencies
I cash collaterals

9 brokered deposits
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9 accounts opened by depositors as a collateral of their own liabilities to the bank (these
accounts are not available until the liability exists)

9 deposits collected via digital platformBntech)

9 clearing positions

202. The EBA also considered that son&v innovative product®r services offered by credit
institutions with depositlike characteristicsaise questions in relation tthe definition ofa
deposit. Furthemore, the EBA considerethat the precise scope and the application of the
exclusion of deposits nerepayable at par remain unclear. Some examples inaiggesits with
potentially negative interest, orlslamic/Shariecompliant depositlike products, where the
entitlement to be repaid at ar may be subject to contractual requirements.

203. Given the main findings stemming from the responses to the survey and further discussions
with the relevant authorities, the following options were considered:

Definition of deposits

204. It was considered whetheor not the definition of a deposit in the DGSD should be
amended to delete thevord ‘normal from the term ‘normal banking transactiohgor the
reasons outlined iprevious sectionThe other option was to do nothinghe EBA considered
that such an amendment would be warrantddspite the ECJ ruliriat provided some clarity
in this regard

205. With regard toArticle 2(1)3)(a) of the DGSD aii light of such products still being isslie
in Italy, the only option considered was to do nothing.

206. More broadly, given differences in the treatment of different products, and the fact that
new innovative products will appednat raisequestionsaboutthe definition ofa depositthe
EBA consided whether there is a need to make the definition of a deposit more detaded
more principle-based, or it should be kept as it is. The EBA considered that an exhaustive list of
products would not be achievable and so would not be desirable. The EBéoatidered that
the current definition is sufficiently widdssues with treatment of different products may not
stem directly from the definition itself, and it could not be guaranteed that a different definition
would provide clarity in relation to eagiroduct and each case.

207. The EBAonsidered whetheior not the definition ofa deposit in the DGSD should be
amended to move towards a more principleased definition that would be more robusttime
light of future changes within the banking business and innovative products and services
appearing on the market with depodike characteristicsThe EBA took into account arguments
that this might be necessary to ensure that banking products and seraieetreated equally
between Member States and DGSs and to avoid possible distortions of the level playing field.
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Finally, the EBA considered argumetisit the current definition ofa deposit is already
principles-based andtherefore, there is no immedite need to amend it.

Structured deposits

208. The EBA considered how to provide further clarity in relation to the treatment of structured
deposits.The EBAonsidered that a reference in this report to the definitionArticle 4(43) of
MIFIDII, andto the BBA report on structured deposits, could provide more clarity to the relevant
stakeholdersThe EBA considered argument&t additional clarityon structured deposits is
necessary and would be beneficial both for the depositors but also for the crediutimsts.

209. The EBAonsidered if there is merit in clarifyirig the DGSvhether the amount covered
in structured deposits is restricted to the amount initially deposited or it also includes any return
gained and/or interest accrued until the moment on winithe credit institution fails.

Eligibility of products other than structured deposits

210. Despitea lack of clarity in relation to the treatment of certain products, and different
treatmentsof certain productbetweenMember States, the EBA considered that the issue itself
is not directly related to the definition of deposit, which is sufficiently clear. For that reason, the
option consideredvasnot to amend the DGSID this respect

211. The EBA considered th#te DGSD should be amended in orderrémove from the
definition ofa deposit the wordnormal in relation to banking transactions;

212. The EBA considered that tf@ommissiorshould assess further the need to provide clarity
in relation to the treatment ofstructured depositsincluding cases where they may vyield
negative returnsconsidering the options outlined in this report, their pros and cons, and the
materiality of structured deposits as outlined in the BRBport on cost and past performance
of strudured depositgpublished onl0 January 2019

3.6.2 Joint accounts

213. Article7(1) of the DGSD provides tHathe limit referred to inArticle 6(1) shall apply to the
aggregate deposits placed with the same credit institutimespective of the number of
deposits, the currency and the location within the Union.

214. The first two subparagraphs d@frticle 7(2) of the DGSD provide thaThe share of each
depositor in a joint account shall be taken into account in calculating the pirovided for in
Article6(1). In the absence of special provisions, such an account shall beddggjdally among
the depositors.”
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215.

The third subparagraph ofArticle7(2) of the DGSD provides tha¥lember States may

provide that deposits in an accourd twhich two or more persons are entitled as members of a
business partnership, association or grouping of a similar nature, without legal personality, may
be aggregated and treated as if made by a single depositor for the purpose of calculating the
limit provided for inArticle 6(1).

216. The survey circulated to theGSDAand DGSs included two questions in relation to joint
accounts.
217. The first question in the suey asked respondents if they find tHdefinition of a joint

account sufficiently clear in the revised DG'SIhe responses received were as follows:

218.

1 32 respondents from 2 Member States reportedhat the definition of a joint account
was sufficientlyclear.

2 respondentgrom 2 Member Stateseported that the definition ok joint account needs
to be clarified In particular:

o0 One respondenmentioned that additional clarity could be provided with regaeod

what is meant by the phras®r over which twoor more persons have rights that are
exercised by means of the signature of one or more of those persons

One respondenmentioned that it is unclear tdt because the definition seems to
include accounts requiring the joint signature of all holders. el\®v, on the other
hand, Article 7(2) provides that accounts to which two or more persons are entitled

as members of a business partnership, association or grouping of a similar nature,
without legal personality, may be aggregated and treated as if mada Isingle
depositor for the purpose of calculating the limit provided foAmicle6(1).” In some
cases, such as undivided ownerships where the joint signature of all holders is
required, it is not clear if an account quis as a joint account (witha multiple
guarantee limi) or an account within the meaning Afticle 7(2) (with a single limit).

The survey then asked respondentdallowing the revision of the DGSD, they faced any

issues in relation to the treatment of joint accounts. The respsneceived were as follows:

1 21 respondents from 1®8ember Stateseported no specific issue with the treatment of
joint accounts since the revision of the DGSD

1 10 respondents from 7 Member States mentioned a series of actual or potential issues,
such as
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o Potentially different interpretatios of the definition ofa joint accounts in different
Member States This concern does not seem to be material given that nearly all
respondents consider the definition to be sufficiently clear.

0 Issues with deceased degitors who hold a joint account

0 Application of THBs to joint accounts

o0 Blocked accounts/depositors

0 Set-off against the deposits of one of the-ocavners of the account

0 Issues with deposits that are pledgég. rental depositsandto whom they belong

0 Lack of clarity in relation to the special provisions mentione&tiitle 7(2) of the DGSD
in the context of bilateral agreements between the depositors of which the credit
institutions might not be aware.

219. The EBA considethat, based on the responses the survey, the current definition of
‘joint accountsis sufficiently clear. The EBA consglérat the potential issues identified by
respondents with regard to the treatment of joint accounts in some specific circumstances do
not warrant further clarifcations and should be assessed by the DGS on ebgasese basis.

220. In relation to the issue of joint accounts given the main findings stemming from the
responses to the survey, and further discussions with thevesie authorities, there was no
reason to consider furtheif there is a need to amend the DGSD, or propose changes by any
other means. The option considered was not to amend the DGSD regarding this matter and
hence, to keep the current provisions included in the DGSD, without any amendments.

221. The analysis in relation to the issue of joint accounts shows that, at this stage, no changes
to the DGSD seem necessary. There also seems to be no neediepaay further guidance
or advice using other instruments.

3.6.3 Absolute entitlement to thesums held in an account

222. Article2(1)(6) of the DGSD defines tlgepositof as“the holder or, in the case of a joint
account, each athe holders, of a deposit.

223. Article7(3) of the DGSD provides that/here the depositor is not absolutely entitled to
the sums held in an account, the person who is absolutely entitled shall be covered by the
guarantee, provided that that person has beelentified or is identifiable before the date on
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which a relevant administrative authority makes a determination as referred to in (®)i(e) of
Article2(1) or a judicial authority makes a ruling referred to in p@8){b) ofArticle 2(1). Where
severa persons are absolutely entitled, the share of each under the arrangements subject to
which the sums are managed shall be taken into account when the limit provided for in
Article6(1) is calculated.

224. Article8(5)(a) provides that the repayment may be deferred whétés uncertain whether
a person is entitle'd to receive repayment

225. The survey circulated to thBGSDAsnd DGSdncluded two questions related tthe
absolute entitlement to thesums held in an accouind the identification of accounts which
might contain an absolute entitlement for other persons than the person in whose name the
account is (beneficiary accounts).

226. Following the discussions withdlrelevant authorities, an additional survey on the matter
was circulated or15March 2019 The survey includefive questions on this topi®f which the
first four were related to the identification of persons absolutely entitled to the sums held in an
account and the last one to the calculation of contributidr@sedon beneficiary accounts.

227. The first question in the survey askéh the view of the respondents it is sufficiently clear
in the DGSD whas meant by‘where the depositor who is not absolutely entitled to the sums
held in an account, the person who is absolutely entitled shall be covered by the guatdntee
general, this provision relates to beneficiary accounts where the account holtis hmmoney in
account on behalf of or for the purpose of third parties who are absolutely entitled to these
sums. The answers received were as follows:

1 17 respondents from ILMember Stateseported that the definition is not clear or could
be clearer. In pdicular, it is not cleawhether or notthe definition applies to particular
account holders such as investment firms and financial institutions (including payment
institutions) when they place deposits widltredit institution on behalf of their clients

9 17 respondents from 18ember Stateanswered that the definition is clear.

228. The second questionn this subtopicasked respondent# following the revision of the
DGSD in 2014 théyaced any issues in relation to the treatment of beneficiary accouiitse
answers received were as follows:

9 19 respondents from 4 Member Statesfaced suchissues. In particular, respondents
reported issues regarding:

o the identification of the persons who are absolutely entitled

62



REPORT ONHEELIGIBILITY OF DEFSSCOVERAGE LEANID COOPERATION BEEW DEPOSIT ;;;7
GUARANTEECHEMES ((w EUROPEAN
b BANKING
)] «‘('(: AUTHORITY

o when this identification should take place

o who should be reimbursed ithhe eventof payout (the account holder or the persons
absolutely entitled) and the implications this could have for determining the level of
compensation.

T 15 respondents from 1#ember Stategeported that they did not face angsues.

229. To understand this topic bettegsmentioned in the methodology section of thssbtopic
the EBA circulated an additional survey consistinfivefquestions on the matter od5 March
2019

230. The issues identified by the respondents to the sufadiyunder separate headings:
i. information about beneficiary accounts, necessary to:
a) identify the persons absolutely entitled and when this identification should take place
b) correctly calculate the contributions to DGS

ii. the link betweenrArticle 7(3) andArticle 5(1) and potential lack of clarity on the treatment
of sums held in accounts where the account holder is excluded from eligibility but where
the persons absolutely entitled to the sums heldamaccountare eligible for protection
by the DGS

iii. who should be reimbursed ithe eventof payout (the account holder or the persons
absolutely entitled).

231. These issues are relevant considering that beneficiary accounts are widely used and take
various forms across Member States.

Identifying the person abslutely entitled to the sums held in an account

232. With regard to identifying persons who are absolutely entitled to the sums held in an
account, asurvey within a subset of EU DGSs showed that:

T currently, DGSs follow different practicebout the time when he person who is
absolutely entitled to the sums held in an account is identified, in line with the flexible
requirement in the DGSD that the person has been identified or is identifiable before the
date on which the repayment by the DGS was triggered

1 all respondents who identify absolute beneficiaries on anrgmmng basis have reported
that they do so through th&ingle Customer ViewCYfile;

1 those respondentthat identify absolute beneficiaries only in tieeentof payouts reported
that they collectthis information from the account holder or the liquidator
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I most respondents do not actively collect information on persons absolutely entitled in
accounts in credit institutions placed by other credit institutions, financial institutions,
investment firms insurance and reinsurance undertakingsd collective investment
undertakings.

233. The EBA considered further argumentsout why the identificationof absolutely entitled
personsby the DGS in the case of payout and/or the credit institution in normal business times
is oftenchallenging Firstly, for operational reasgncredit institutions may not know who the
absolutely entitled persons are ard where KYC requirements wouldaall this— only know
the identity of the account holdein addition the absolutely entitled persons might be unaware
of the credit institutionwhere their funds have been placed, and this may be knomnby the
account holder. Moreover, in some casesyatie account holder can prove that the absolutely
entitled person was identified or could have been identified before the deposise
unavailalke. Inthe eventof a payout, this lack of information affects the possibiitydentifying
the absolutelyentitled personon the basis of informatioin the records of a credit institution.
Furthermore, there may be rapid changes in the composition of beneficiaries in such accounts,
which makes accurate identification even more difficult.

Calculating contribuibns
234. With reference to the calculation of contributions:

1 Whenthe information about the persons who are absolutely entitled to the deposits is
available (this raydiffer from account to account), respondents with practical experience
reported that in their jurisdictions they calculate contributions by incorporating the
absolute entitlement amounts in the covered deposits of each such person in the SCV file
up to ELR100000.

1 When information about the persons absolutely entitled to the deposit and their shares
is not available (this ay differ from account to account), thenswersfrom respondents
with practical experience varied. Some take the total amourdegosits in the account
into consideration when calculating contributions, while others takdy EURLO0000
into account and consider the amount abotheat not covered for the purpose of the
calculations.

235. It was considered whetheor not the use of diffeent approaches in relation to the two
issues mentioned above and the divergences of approaches applied by national designated
authorities and DGSs affect the level playing field issues and can lead to uneven treatment of
credit institutionsthat have suclaccounts, depending on the jurisdiction. Lack of harmonisation
in this area affects the covered deposits base used for the calculation of contributions and
therefore it could create level playing field issues.
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Relationship between absolute entitlementrad exclusion of depositors

236. Responses to the survey highlightdtht there isa potential lack of clarity on the link
between Article 7(3) andArticle5(1). This relates to the treatment of sums held in accounts
where the account holder is excluded fromgddility but the persons absolutely entitled to the
sums held irthe accountare eligible for protection by the DGS. In other wordsis unclear
whether or not the seghrough approach applies in such cases.

237. Article5(1)(a) of the DGSD in relation tiepositsmade by credit institutions specifically
considers the possibility that an account is in the name of a credit institution but other persons
are absolutely entitled to the sums held in an accouet Article 5(1)(a)s related toArticle 7(3)
of the DGSD)This reference is not included ielation toother entities, where the account is in
the name of, for example, a financial institution or investment firm, even though other (eligible)
persons are absolutely entitled to the sums heldhat acount.

238. Responses to the survey show that the issue has a particular relet@deposits placed
by investment firms and financial institutions (including payment institutions andorey
institutions) with credit institutions on behadff or for the purpog of their clients.

239. As a starting point for this analysis, the EBA identified the folloadmgiderations

1 Inthe past, in connection to the funds placed by investment firms with credit institutions
on behalf of their clients, th&Commissionservices tookthe view that provisions in
Article 7(3) of the DGSD applvhere the depositor is in fact the customer of a bank or a
firm, thenthe depositorcan be eligibl@irectly, if the money was deposited at their name
[or] indirectly,[ ..ifjthey are absolutely entitled to the funds and they are identified or
identifiable by the time of determination of unavailabilitfhe criterion of the*absolute
entitlement’ is not defined and must be resolved under national |&w this basis,
Article 7(3) of the DGSBerves to identify the real holder of a deposit where the latter is
in fact different from the disclosed ownelConsequently,if the deposit is above
EURLOO000 and several persons are absolutely entitled, the DGS should pay each
absolutly entitled persofs share applying thEURLO00QOIlimit to every such person.

1 Q&A 2015_2452published by the EBA dnJuly 2018, states that*A deposit (or part of
a deposit) received from financial institutions on behalf of clients who are naturabps
and SMEs who are the absolutely entitted in the meaning Asticle7(3)
Directive2014/49/EU (DGSD), benefits from depositor preferénand only eligible
deposits benefit from depositor preference

1 The wording of Article5(1)(a) andArticle7(3) of Directive2014/49/EU was already
includedin thefirst DGS Directive (94/19/BECHoweverthe exclusions from repayment
by a DGSet outin Articles5(1)(d), 5(1)(e) and 5(1)(g) to 5(1)(j) were incorpordtadhe

7 https://eba.europa.eu/singlerule-book-ga/-/gnal/view/publicld/2015_ 2452

8 Article5(1)(a) in Directive2014/49/EU correlates toArticle2 in Directived4/19/EC and Article 7(3) in
Directive2014/49/EU correlates tévrticle 8(3) in Directivéd4/19/EC.
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first time in the recast of the Directive (2014/49/EU). Before that, these depositors were
included in an annex to Directi@/19/EC as optional exclusions from guarantee. This
could provide a historical explanation of the differencethie wording in relation to
deposits placed byredit institutionson behalf of their clientgi.e. Article5(1)(a)) and
those placed byhe otherentities, whichare excludedrom eligibility.

240. Notwithstanding these existing clarifications about the applicability of thetlemugh
approach,and the fact that the link betweeArticle 7(3) andthe exclusionsn Article5(1) is of
relevance to all excluded persons, the EBA reflected on specific arguments condéraing
desirability of) protectig deposits placed by investment firms and financial institutions (in
particular, payment institutionsand e-money institutions) with a credit institution on behalf or
for the purpose of their clients a credit institution fails.

241. Arguments in favour of afying the seehrough approach taeposits made by investment
firms and financial institutions on behalf of their clients are:

1 If the seethrough approach wre not applied, the failure o& credit institution where
funds are placewvould put at risk the aitity of the investment firm or financial institution
to return the safeguarded money fits clients whichwould probablylead to the failure
of that investment firm or financial institution, raising concerns about contagion effects
and financial stabilit

1 If the seethrough approach wre applied to other credit institutions but not to financial
institutions or investment firms, this would create a competitive distortion disadvantaging
financial institutions and investment firms. This is because, as lesiald byAnnex| of
Directive2013/36/EU, credit institutions can be licensed to offer all the services provided
by financial institutions and/or investment firms, including, for example, all payment
services as defined in Directive (EU) 2015/2366, tgadian the account of customers,
portfolio management and advice, money broking and issuing electronic money

1 Other EU legislation, for example Directive (EU) 2015/2366 on payment services in the
market (PSD2), Directizb09/110/EC on the taking up, pursuand prudential
supervision of the business of electronic money institutiond@ney Directive) and
MiFIDII, contairs safeguarding requirements related to client money held by institutions
licensed under one of these directives. In particular:

0 Related to investment firmsArticle 4(1) of theDelegated Directive (EU) 2017/593
requires investment firms§on receiving any client funds, [to] promptly place those
funds into one or more accounts opened with any of the following: (a) a central bank;
(b) a credit institution authorised in accordance with Direct®@ 3/36/EU; (c) a bank
authorised in a third country; (d) a qualifying money market fun&/hereas this
delegateddirective requires investment firms to ensure that clients give their explicit
consent to the placement of their funds in a qualifying money market fund, such
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explicit consent is not required for the placement of client funds in a credit institution
(Article 4(3)).

0 Related to payment institutions, Directiv@015/2366 requires those institutions to
safeguard all fundthat have been received from the payment service users or through
another payment service provider for the execution of payment transactions either (i)
by ensuring that'funds shall not be commgied at any time with the funds of any
natural or legal person other than payment service users on whose behalf the funds
are held or (i) by covering the fundsby an insurance policy or some other
comparable guarantéeIf a payment institution makeuse of the first optionand the
fundsare still held by the payment institution and not yet delivered to the payee or
transferred to another payment service provider by the end of the business day
following the day when the fundserereceived, they shalbe deposited in a separate

account in a credit institution or invested in secure, liquiddow s k assets [ ..

shall be insulated in accordance with national law in the interest of the payment
service users against the claims of other creditors e payment institution, in
particular in the event of insolventyArticle 10). Given thisit is highly likelyhat funds

held by payment institutions on behalf of payment service usglidoe deposited in a
separate account in a credit institution.

0 Related to electronic money institutions, Directi2809/110/EC requires those
institutions to safeguard funds that have been received in accordance with the
requirements laid down for payment service providers outlined abdwéiqle 7(1)).
Given thisit is highly likelythat funds held by electronic money institutions on behalf
of their userswill bedeposited in a separate account in a credit institution.

From this it follows that the safeguarding requirements within PSD2, Nl the e
Money Directive are aimed at protecting the funds of the clients, users or holders. Not
applying the se¢hrough approach to the separate accounts set up by investment firms,
payment institutions or electronic money institutiorifthe credit institution where e
separate account is heliils, would havethe consequence that the safeguarded funds
are not accessiblany moredue to the failure of the credit institution. This would damage
the protection offered to the clients, users or holders.

T In relation to investment firms, the EBA considered further argumentbat the
compensation offered binvestorcompensationschemes pursuant to Directiv&97/EC
(ICS Directive) would not be applicable to the inability of a credit institution to return
client funds toaninvestment firmthat safeguarded these funde a segregated account
with the credit institution. This is because tlievestor compensationscheme must
provide coverage foonly claims arising out of the inability of the investment firm itself to
repay morey owed to or belonging to investors and held on their behalf in connection
with investment busines@ticle 2(2)). Therefore, aplying the seghroughapproackfills

9 Article 7(1) of Directive2009/110/EC refers tdvrticle 9(1) and (2) of Directive007/64/ECThese articles correlate with
Article 10(1) and (2) of Directive015/2366 whichrepealedand replacedirective2007/64/EC.
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a gap thatwvould existotherwise in the safeguarding requirements for investment clients
The EBA also toolote of the fact thatDirective9/97/EC has established th&bo claim
shall be eligible for compensation more than once under [the ICS Directive and DGSD].

T Inits judgment in joined casesB888/15 and €109/16, the ECJ concluded thaflaims
relating to funds which were debited from accounts that individuals held with a credit
institution and credited to accounts opened in that institutismame, in respect of
subscription to future transferable securities, of which that institutioaswto be the
issuer, in circumstances where owing to that institut®imsolvency those securities were
ultimately not issuedf a l | wi t hi n-guarantee sctemes greviedsfar by
Directive94/19.” This ruling also has relevante the current DGS Directive, because
there are similar definitions of deposits and absolute entitlements. Although the
judgment relates to investment services offered by a credit institution, it clarifies that the
seethrough approach needs to be applied fondsthat are safeguarded in the context
of investment services to clientsspeciallypecause a deposit opened by and within the
credit institution in its own name would by definition be excluded from the DGS if it were
not for the application of the aicle on absolute entitlement.

242. The EBA considered the followirggues in relation to the application tife seethrough
approach to such cases:

T In relation to investment firms and financial institutiondepending on the payput
approach applied, the DG®uld either (i) payut to the holder of the account-i.e. the
investment firm or financial institution—based upon the eligibility and coverage of the
persons absolutely entitled to the sums held in the account or (ii)guaiydirectly to the
persons asolutely entitled to the sums held in the account (who would then subrogate
their claim on the sums that they are absolutely entitled fG)e latter approach would
affect the contractual relationship between the investment fgor financial institutions
and their clients. As a consequence, directly payingmthe persons absolutely entitled
to the sums held in the account endangers the continuity of the business of the institution
that safeguarded the money on behalf or for the purposeitsfclients10. It could
ultimately even lead to the failure of that firm or institution.

1 On the other hand, wile from the perspective of the continuity of the investment firm or
financial institution there is a clear issue with directly payingto the personsabsolutely
entitled, the issue is not solved by not applying the -#@®ugh approach(i.e. not
compensating such depositors at aljecause in that case both the clients, users or
holders and the investment firmar financial institutions would lose acse to the funds
after the failure of the credit institution.

9 Specifically in relation to investment firnthie EBAconsideredan argument that, while
acknowledging the existing requirement for investment firms to safeguard clients funds

0Note that this is an operational issue that applies to all types of accounts where money is safeguarded on behalf of
clients, br example segregated accounts opened for the clients of notaries or law firms.
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under Delegated Dactive (EU) 2017/593n conjunctionwith some of the services and
activities offered by investment firms (see Anne{ Directive2014/65/EU), the purpose
of thesefundsgenerally is or was to bavested rather than kept as a deposit.

1 Specifically in dation to payment institutions and-money institutions, kctronic money
and funds received in exchange for electronic money are not considerbd deposits
(as perrecital29 of the DGSD and, in relation to funds received by electronic money
institutions, Article6(3) of the EMD).This relates to the relationship between the
electronic money institution and its users.

At the same time, funds placed by the electronic money institution with a credit institution
to meet the safeguarding requirements sugport the moneylike features of electronic
moneyare depositsThis relatsto the relationship between the credit institution and the
electronic money institution.

The EBA considerambservationsthat the lack of clarity in the DGSD could create an
impression ofa tension between enoney notbeinga deposit and the fact that-enoney
issued must b&deposited with a credit institution in order t@afeguardhe funds (as per
recital 14 of the EMD)As aconsequence, there is a risk that the complexity of interpreting
the interaction between this set of regulatie(PSD2EMD, DGSD) could lead to different
policies between DGSsvhich could in turn lead to different interpretationsf dhe
interaction betwesn Articles5(1)(a) and 7(3) of the DGSD.

In the same vein, any funds received by payment institutions from payment service users
with a view to the provision of payment services do not constitute depoAitic(e 18(3)

of PSD2)}—this relates to the relationship between a payment service institution and its
users— while the relationship between the credit institution and the payment service
institution leads to a deposit when these funds are safeguarded in this way.

243. Finally, it sbuld be noted that any clarificationsf whether or not such deposits are
coveredcanlead to changes ithe current approach to the eligibility for coveraggpliedby
particular DGS in practice. For those DGSsmialy have an impact on the amount of DGS
contributions to be paid by the credit institutions. The amounts placed withedit institution
by aninvestment firmor afinancial institution on behalf of its clientsaybe substantial.

244. In relation to the idatification of the persons absolutely entitled to the sums held in an
account, it was considered whether not the DGSD would need to be amended in order to
harmonise the approach followed to identify the person who is absolutely entitled to the
deposit,also requiring that the identification of this person is performed on armgoimg basis
by the credit institution. The other option considered was to do nothing and maintain current
flexibility in the DGSD. On balance, given the arguments for and agamsbhisation outlined
in previous sectionand in particular significant operational challenges, the EBA considered that
there is no need to propose an amendment to the DGSD.
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245. In relation to the calculation of DGS contributions related to the beneficiaaguats, the
EBA considereiflthe DGSD would need to be amended and/or an EBA product wouldéfel
in order to reachharmonisationin this area. In particular, it was considered whetlogrnot
further harmonisation could be introduced by making it thefallt option that the whole
amount in such an accounis taken into accountwhen calculating contributionsbut, if
institutions collect more information about the shares of each depositor, they then need to
calculate contributions in accordance with those updated and accurate dEte. EBA
consideredf there is a needor suchharmonisation in the light of the pdential level playing
fieldissuesand considering that the aim of the DGSD is also to eliminate market distortions and
to contribute to the completion of the internal markeEhe other option was to do nothing, and
concludethat there is no need to harmase the approacho the calculation of contributions
relation to such accountsss this has limited effect on the level playing fiel@n balance, the
EBA considered that there is no immediate need to address the issue of the calculation of
contributions for the accounts wdse holder is not absolutely entitled to the sunimit this topic
may be revisited in the next review of the EBA guidelines on methods for calculating
contributions to deposit guarantee schemes

246. Given the main findings related to thack of clarity on the link betweerticle 7(3) and
Article5(1), the EBA considered whether not an amendment toArticle5(1) of the DGSD is
needed in order to clarify that the sd@rough principle is applicable to all cases where the
account holders excluded from eligibility but where the persons absolutely entitled to the sums
held inthe accountare eligible for protection by the DGS (and not only to deposits by other
credit institutionsexplicitly covered byrticle 7(3)). A possible amendment to the DGSD could
take the form of introducing the wording currently usedArticle 5(1)(a) applicable to deposits
made by other credit institutionson their own behalf and for their own accounto deposits
made by investmeinfirms and financial institutions as pArticle 5(1)(d) and (e).

247. However, the EBA considered thathile from the depositor perspective there are strong
arguments in favour of clarifying in the DGSD that deposits placed by investment firms and
financial institutions with credit institutiors on behalf of their clients are covered, this is a
complicated issugwith interlinkages to other Etkgulatiors anddirectives and of relevance to
institutions that are normally not directly ffected by DGSD provisiangurthermore, the
question of whether such funds are covered or not is of fundamental importance. For that
reason, notwithstanding the conclusions outlined in the paragraph above, the EBA considered
that further clarification in this area is needed, supiaal by further analysis.

248. With regard to the issues identified, the EBA proposes that:

1 Theharmonisationof the approach to the identification of the person absolutely entitled
to the sums is not necessary
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9 There is no immediate need to addreg® issue of the calculation of contributieifor
the accounts where the account holder is not absolutely entitled to the sinsthis
topic may be revisited in the next review of the EBA guidelines on methods for calculating
contributions to deposit garantee schemes.

1 The Commission shoulenhanceclarity in the DGSBn howthe seethrough approach
applies to deposits placed with credit institutions &gycount holderghat are excluded
from eligibility.

9 The topic is complexso further analysis may baeededof how best to formulatethe
wording in different piecesof EU legislation. In subsequent policy considerations
concerning investment firms and financial institutions, it is recommended to take a
holistic view regarding the relationship between teosstitutions and their clients, the
related safeguarding requirements and the implications this has for DGS protection

3.6.4 Dormant accounts

249. Article8(5)(c) provides that the repayment may be deferred where there has been no
transaction relating to the deposit within the last 24 monthe.the account is dormant).

250. The survey circulated to tHeGSDAs and DG&ked one question in regard to the deferral
of repayment of dormant ecounts.

251. The EFDhon-binding guidancepaper ‘Covereddeposits in the Eldefinition andspecial
caseswas used as a source for further analysis of the issue of dormant accounts.

252. The survey asked if DGBad encountered“any issues related to the identification of
accounts where there has been no transaction relating to the deposits within the last 24
months.” The answers to the question were as follows:

1 24 respondents from @Member Statesdentified no ssues related to the identification
of dormant accounts

1 6 respondents from 6 Member Statedentified issues related to the identification of
dormant accounts. Issues identified include:

o lack of clarityabout whether the transaction has to involve sometigity of the
depositor (e.g. money transfer) or not (interest is credited to the account by the bank);
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0 some ambiguityabout what this provision meantwhich in the respondens
jurisdiction was solved by includimgdetailed definition ofno transactionin national
legislation;

o the impossiblity for aninstitution to hold aregister updatedday-to-day where such
accounts are marked;

o the infeasibility and/or cost oidentifying such accountghe investment needed to
make this identification possibléefies the purpose of the provision.

1 2 respondentdrom 2 Member Statedid not answer this question directl@ne of them
reported that there is no commonly applied bank standard for dormant accounts as
different banks could have different policies inglegard whereathe other one stated
that this is something deposit firms are expected to check as part of their SCV
requiremens.

253. While the vast majority of respondents did not face any issues with the identification of
dormant accounts, a minority of spondents would find it useful to define what kind of deposits
fall under this provision. The DGSD does not provide a clear description of circumstances under
which an account may be considered dormant, apart from the general approach of an absence
of transactions within the last 24 months. This ambiguity may create challenges for credit
institutions when they have to mark accounts as dormant. More specifically, the credit
institution may need to examine, on a regular basis and/or at the point when deparsts
determined to be unavailableyhethera transactiorwith regard to the deposit involved active
steps taken by the depositor (placing deposits, taking cash out, paying using the account, or bank
transfers) or only passive changes (e.g. payment of @steraccount being charged for
administrative costs or regular bank fees).

254. The EBA considered the potential rationale for the deferral of a payout of dormant accounts
and considered that this provision might be helpful to D@Ss$hey can focus on repagimon-
dormant accounts in the first instance. This may be helpful, especially since in some cases such
accounts constitute a significant proportion of all accounts despite holding a tiny fraction of the
total covereddepositsin an institution

255. Based orthe results of the survey, and the EFiDh-bindingguidance on thedefinition of
deposits, the EBA considered further the drawbacks of this provision, stlcb administrative
burden and high costs that the implementation of this provision imposes @ditdnstitutions.
The EBA also considered cases where a depositor has multiple accounts, one of which is dormant
and the othe(s)is/are not. While the DGSD is silent @ases in which adepositor has multiple
accountsthe EBA considerdtie argumentthat it seems sensible to repay one sum aggregating
both accounts, rather thato treat one deposit as active and the other as dormant.
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256. Given the main findings stemming from the responses to the survey and further discussions
with the relevant authorities, in relation to the potential deferral of payout in relation to such
accounts, it was considered whetharnotthere is merit in proposgto remove such a deferral
to avoid the need to flag such deposiEhe other options was tmaintain current provisions
as they allow the DGS to focus on paying ‘aative depositors first and potentially defer the
payout of dormant accounts. On laglce, the EBA considered that the benefits of current
provisions outweigh the drawbackso there is no need to amend the DGSD or propose changes
to Article8(5)(c)by any other means .

257. However, he EBA also considered if there was merit in proposing teraArticle 8(5)(c)
of the DGSD in order to clarify that where a depositor has multiple accounts, one of which is
dormant and the others are not, the aggregate amount stemming fronthalldepositofs
accounts is considered jointly, in the interest of tepositor.

258. EBA considers thabtased on the analysis in regard to the deferral of repayment of dormant
accounts provided for iArticle 8(5)(c) of the DGSD:

9 there is no need for the DGSD to be amended so that the possibildgfering the
payout of dormant accounts is removed

1 however,there is meritin amendingArticle 8(5)(c) ofthe DGSD so that it is clarified that
where a depositor has multiple accounts and at least one isdavmant, all the amounts
should be aggregated and tlaggregated amount should be made availaiddore the
deadline envisaged iArticle 8(1) of the DGSD.

3.6.5 Administrative cost threshold

259. Article8(5)(c) of the DGSD provides that the repayment may be deferred where there has
been no transaction relating to the deposit within the last 24 months (the account is dormant).

260. Article8(9) of the DGSD provides for the exclusion from any repayment of deposits where
there has been no transaction relating to the deposits within the lagh2#ths and the value
of the deposit is lower than the administrative costs that would be incurred by the DGS in making
such a repayment.

261. The survey circulated to th©®GSDAs and DGS&8sked one question in regh to the
administrative costhreshold
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262.

The survey asked what is the value of the administrative costs that would be incurred by

the DGS in making such a repaymeand if DGSs encountered any issues related to the
identification of accounts where there has been no transaction relating to the deposits within
the last 24 months. The answers to the question were as follows:

263.

264.

T

)l

15 respondents from 1Blember Stateseported th& this was neither defined in national
legislationnor determined in advance and that an ad hoc decision based on the value of
the administrative costs in relation to a given payment would be assessed to determine
this value

5 respondents from Member Satesreported that this amount is set at zeras they
consider that the cost of identifying and implementing such an administrative threshold
is higher tharthe cost ofreimbursing these depositors

8 respondents from &ember Stateseported that the adnmistrative cost thresholgiset
by the DGSs range froBIJRD to EURLO;

4 respondents fromL Member replied that theDGSD/Aset the administrative value at
EURR0;

1 respondentreported thatthe administrative cost threshold EURL0O.

TheEBA considered lat was the rationale for:

the DGSD seemingly not allowing DGSs to repay accatiose contents amount to less
thanthe administrative costs and where no transactions relating to the deposit took place
in the last 24 months

treating accounts where ntvansactions took place within the last 24 months differently
from other accounts below the administrative threshold.

The only potential benefit the EBA could identify was to ensure that DGSs do not incur costs

higher than their administrative costs. However, if this was the rationale and the main benefit
of the restriction, it is unclear why it then appliesly to accounts where there have been no
transactions in the last 24 months. The EBA then considered if the costs associated with the
need for the credit institutions to mark such accounts would not outweigh any operational
benefitsthat marking thencould offerto the DGS. The EBA took note of the solution applied in
some jurisdictions whereby the administrative cost is serebto ensure that the DGS can
repay such depositors. Finally, the EBA considered if full flexibility to set the threshold at any
level would not disadvantage depositors in one Member State in comparisith other
Member States, particularly given thie@sponses to the survey show thate Member State set

the threshold at a significantly higher level than other Member States.
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Flexibility irrespective of the administrative threshold

265. Given the main findings stemming from the responses to the survey and further discussions
with the relevant authorities, the EBA considered the following five options to erthat DGSs
could repay deposits irrespective of the amount and the transactions in the account in the
previous 24 months:

i. maintain the current provisions of the DGSD as they

ii. amendArticle8(9) of the DGSD to allow DGSs to repay dormant accountpectge of
the administrative cost incurred

iii. amendArticle8(9) of the DGSD to allow DGSs to decide not to repay deposits below a
certain threshold for the administrative cost incurréaespective of the dormancy of the
account

iv. amendArticle8(9) of theDGSD to allow DGS to decide not to make the amount available
to the depositor if it is below a certain thresholidrespective of the dormancy of the
account, unless the depositor requests the DGS to make the amount available

v. deleteArticle 8(9) of the B5SD and require the DGSs to repay everyone irrespective of the
dormancy of the account and any administrative costs incurred.

266. Table5outlines the treatment of different depositors under current provisions of the DGSD
and under each of these three optioruttined above, assuming that the administrative cost
threshold is set aEUR20 in a given Member State.
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Table5: Treatment ofdepositors in different circumstances in case of bank failure under
current provisions of the DGSD, and undeur additional options

, Depositor with | pepositor with | Depositor \?Vﬁﬁoéfj%o
Assumption that the EURIOInthe | EURIOinthe | with EURBO in | in the
administrative threshold is account. non

' account, the account, | ccount
EURO dormant dormant non-dormant ’
dormant
i) Maintain current provisions of Paid Not paid Paid Paid
the DGSD as they stand
i) AmendArticle 8(9) of the
DGSD to allow DGSs to repay Could be paid
dormant accounts Paid when currently Paid Paid
irrespective of the cannotbe paid
administrative cost
iii) AmendArticle 8(9) of the
DGSD to allow DGSs to decidyf May be paidout
not to repay deposits below a | May be paid but | 150 may not be
certain threshold for the also may notbe | paid, whereas Paid Paid
administrative cost incurred paid currently would
irrespective of thedormancy not be paid
of the account
iv) AmendArticle 8(9) of the
DGSD to allow DGSs to decidj
not to make the amount
available to the depositor if it
is below a certain threshold Paid May be paid but
for the administrative cost automatically, | &/s0 may notbe Paid Paid
incurredirrespective of the or on request paid, unless
dormancy of the account, requested
unless the depositor requests
the DGS to make the amount
available
v) Ddete Article 8(9) of the
DGSD andequire the DGS to
repay everyone irrespective
Paid Paid Paid Paid

of the dormancy of the
account and any

administrative cost

267.

The EBAliscussedhe following points

1 maintaining the current text ofArticle8(9) of the DGSD as it stands (optipns not
optimal, as it unnecessarily constrains the D&&bility to repay certain depositors, or
requiresthem to look forthe indirect solution of setting the administrative cost at zero, if
they want to be able to repay such depositors

9 deletingArticle 8(9) of the DGSD (optiow))is also not optimalas it would require a DGS

to make the amount available to the depositor irrespective of the amount and dormancy
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of the account, which in some instances, and depending on the payout method, could
generate a higlcost for little or no benefit to the depositor (e.g. if there are many
‘unclosed accounts with tiny amounts).

268. The EBA then considered the less rigid options and their respective pros and cons:

1 Optionii) gives the DGSs flexibility to repay inactive depeosibut does not allow them
not to repay accounts with tiny amounts

1 Optioniii) provides full flexibility to the DGSshich would help to limit operational costs
for the DGS, but would also allow DGSs not to repay depositors who would be repaid
under curent provisions in the DGSD. Furthermore, not repaying such depositors could
simplypostponethe issue, to be dealt with in the insolvency proceedings

9 Optioniv) provides full flexibility to the DGSs to repay all depositors, or to set an
administrativecost threshold and not to take active steps to make the amount available
to the depositors below such a threshold, but at the same time does not take away the
depositors right to the repayment of their funds, if they request it.

269. On balance, the EBA consid that optioniv) strikes the right balance between allowing
DGSs to repay all depositoaind setting an administrative cost threshold to limit operational
costs, but without taking away depositoability to claim their funds.

Administrative costthreshold

270. While optioniv) ensures that all depositors would have the right to claim their deposits,
the EBA considereifl there was a need to:

1 seta harmonised, quantitative administrative cost threshold or

1 introduce principls-based wording requiring th@dministrative cost threshold to be
adequately low and justifiableand communicated eante to the depositorsn the
information sheet

271. TheEBA consided that there is little merit in setting a harmonised administrative cost
threshold as this would dfer between Member States depending on the payout method and
other factors. On the other hand, the EBA considithat setting a threshold at a levéhat
could be seen as high could limit deposisdrust in the DGS protection and create unnecessary
confusion, and could have financial stability implications. For that reason, on balance, the EBA
consideedthat the DGSD should specify that this administrative cost threshold, if established,
must be sufficiently low and justifiable@end communicated eante to the depositorsn the
information sheet

272. The EBA considers that the DGSD should be amended to:
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9 allow DGSs to repay depositors irrespective of the amount of funds in their account and
the dormancy of the account

9 allow DGSs to set an adinistrative cost threshold below which they would be allowed
not to take active steps to make the amount available to the depositor, but depositors
would have the right to receive their funds upon request

1 specify that the administrative cost threshold nidee sufficiently low and justifiabjeand
communicated exante to the depositorsn the information sheet
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3.7 Depositorinformation

3.7.1 Information provided to depositorsn the standardised information sheet

273. Article16(1) of the DGSD prescribes thd@tlember States shall ensure that credit
institutions make available to actual and intending depositors the information necessary for the
identification of the DGSs of which the institution and its branches are memberswitéi
Union. Member States shall ensure that credit institutions inform actual and intending
depositors of the applicable exclusions from DGS protection.

274. Article16(2) of the DGSD provides tH&efore entering into a contract on deposéking,
depositos shall be provided with the information referred to in paragrdphThey shall
acknowledge the receipt of that information. The template set out in Arirghall be used for
that purpose’.

275. Article16(3) of the DGSD prescribes tHafonfirmation that the dposits are eligible
deposits shall be provided to depositors on their statements of account including a reference to
the information sheet set out in AnnéxThe website of the relevant DGS shall be indicated on
the information sheet. The information she set out in Annex shall be provided to the
depositor at least annually.

The website of the DGS shall contain the necessary information for depositors, in particular
information concerning the provisions regarding the process for and conditions of itlepos
guarantees as envisaged under this Directive.

276. Article16(8) provides thatIf a depositor uses internet banking, the information required
to be disclosed by this Directive may be communicated by electronic means. Where the
depositor so requests, ghall be communicated on paper’

277. The survey circulated to th®GSDAs and DGBeluded one question related to the
information provided to the depositor.

278. The respondents were aské#lave you made angubstantial changes to the informative
leaflet included in Annekof the revised DGSIf yes, what changes were made and what was
the rational e Ofthe 30 tespenses to thdqueastgpe an the information sheet
included in Annex of the revised DGSD:

1 24 respondentsrom 23 MembelStateseportedthat theyhavenot made any substantial
changes to the template

1 6 respondentsfrom 4 Member Statesreplied that they have applied the following
changes:
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o0 included contact details of the crediistitution,

o added supplementary information and/or clarification (e.g.institutional
protection schems).

279. Althoughfew issues have been identified in the survey, the EBA considered wiuethet
the information provided to depositors could be improved, includifitpe template in Annex
(the information sheet) could be clearer. More specifically, the EBA considered if there is merit
in proposng amendments to the format, the content and the frequenal/the information
provided to depositors.

Format
280. On the format of the information sheet, the EBiScussed

9 If the provision of information could be simplified and more flexibility in the use of
communication channels should be permitted to adapt to different methdihiat
depositors use to interact with their credit institution (e.g. an application on a mobile
phore or a website). The EBA considered the arguments raised by relevant authorities
that the template may be too rigid and not suitable to all possible ways that customers
use to open bank accounts and interact with their credit institution. More specifically
rigid table as prescribed in Annemay not be suitable to interactiamsingmobile devices
with small screens, which is becoming increasingly popular. For that reason, some
flexibility in the format of the information provided may be warranted

1 Ifthe information sheet should bestained as arannex to the DGS[As it was argued that
this makes it rigid and difficult to ameiiicchanges are considered necessary in the future.
The EBA considered the arguments raised by relevant authorities that the content and the
form of the information sheefcould be outlined not in the Directive itself, but in a
separate legal instrument, suas EBAyuidelines or EBA draft technical standards to be
adopted by theCommissionwhich may be easier to amend in the future without the
need to reopen the whole Directive.

281. The EBA also considered arguments in favotetaining the information sheet aanannex
to the Directive, which ensures that the form is consistent across the EU, and follows the same
approach as in relation to information sheets in otherdildctives. Thesearguments are in line
with the provisions of recitad3 of the DGSvhichprovides that information with regard to the
DGS coverage and the responsible DSt be provided to all depositors and the content of
such information should be identical for all depositors. This coutdmiserisks associated with
financial stability. A counterargumentonsidered by the EBAvas that the case for full
harmonisation is not as strong as in relation to products where the information sheet is used by
a customer to find out key features of a giveroguct and make decisions on that basisin
such cases fularmonisationallows customers to easily compare products. In relation to the
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information sheet in the DGSD, the depositor is not expected to choose a product or a credit
institution based on thanformation in the sheet, becausdy design, the most important
features of deposit protection are harmonised in the EU. A depositor is highly unlikely to be
comparing the information sheets on deposit protection in relation to different accounts to
decde which credit institution to choose.

282.

On balance, the EBA considered that the benefits of allowing more flexibility in the format

of the information sheet outweigh the concerns outlinedle paragraphs above

Content of the information sheet

283.

The EBA then considered whethar not the content of the current information sheet is

adequate. In general, the EBA considered that the content is adequate, but small improvements
could be considered. More specifically, the EBA considered the followiagt@ amendments:

)l

If the contact details included in the information sheet should be those of the credit
institution rather than those of the DGS, but there should also be a link to the DGS website
or that of theDGSDAncluded as additional information. The arguments in favour of such
an amendment were as follows:

In DGSsexperience, the vast majority of calls and queries they receive following the
distribution of the information sheet are addressed to the credititngibn and only

the credit institution, with access to individual accourdata, can answethem. This

is because depositors get in touch to understand their particular situation, and not
merely general provisions on depositor protection

It could also b argued that such an amendment would be more consistent with
current provisions irArticle 16 of the DGSD which requires the credit institution to
provide the depositor with the information sheet, and not the DGS or the DGSDA.
However, the EBA considerachether it would be appropriate to leave it entirely up

to the credit institutions to provide depositors with answers or there should be a role
for the DGSDA or the DGS to provide credit institutions with assistance to ensure
consistency and relevance was considered that some guidance from DGSs/DGSDAs
to the credit institution could be considereéds it would further strengthen the
supervisory tasks of the DGSs or DGSkith regard to the provision of information

by the credit institutions.

If the ackrowledgement of receipt of this information by the depositasscausing a
burden for the DGS and/or the institution and could be remaved

If the wording in the information sheet could be clearer and more isendly. Relevant
authorities reported thatthe current text of the information sheet can cause
misunderstandingen the part ofdepositors. A key concern with the current wording was
that it was not sufficiently clear that the information sheet is for information purposes
only, and DGSs reported thdéepositors often consider receiving the information sheet

81



REPORT OMEELIGIBILITY OF DEFSSCOVERAGE LEANER COOPERATION BEEW DEPOSIT gy
GUARANTERCHEMES f

( ‘ a EUROPEAN
Db |“ BANKING
AUTHORITY

(@

as a sign that an institution has failed and that they need to reqthedttheir funds be
reimbursed The EBA considered that the information sheet should more clearly state
what its purpose is.

284. The EBA considered thdtased on current experiengeuch small amendments should be
proposed.

Frequency of information provided

285. With regard to the provision to inform depositors on an annual basis, the EBA considered
whetheror not it is beneficial to dpositors to maintain the cycle of informing depositors each
year. It was argued thato build confidence and trust among depositors, it is of utmost
importance to increase and/or maintain public awareness on depositor protection. It was also
argued that here is room for a more tailamade approach to inform depositors. Some
authorities argued that that the dissemination of the information sheet on an annual basis
confuses depositors and is not helpful, while others expressed the view that this annual
communication with depositors creates an opportunity to incredspositors awareness of the
DGS and its provisioyso it is useful.

286. The EBA considers that maintaining regular updates is beneficial, but that flexibility in how
the annual update is provideday be useful.

287. Given the main findings stemming from the responses to the survey, and further
discussions with the relevant authorities, the need to amend the DGSD was condigeitesl
EBA In an attempt to addresshe various issues mentionedbove with regard to the
information sheet included in Annéof the DGSD, ameird)the DGSD in the following ways
was considered:

i. In relation to the content and format, the EBA consideife@innexl should be removed
from the DGSD in favour of a more flexible approach to the information sheet, such as
specifying the relevant information requirements in E@Adelines or draft technical
standards. The DGSD could then still contain the set of elentertie included in the
information sheet, but the content and format could be further specified within a set of
EBA guidelines or draft technical standards as a separate EBA product. Arguments in
favour of such an amendment are that the current content dodnat make the
information sheet rigid and difficult to amerifichanges are considered necessary in the
future. Moreover, the inclusion of the information sheet in technical standards would
further increase harmonisation across Member Statas they donot need further
implementation and ensure a level playing field.

ii. In relation specifically to the content of the information sheet, the EBA considered that
small improvements outlined in the previous section could be introduced tcattmex
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(should it remén as anannex in the DGSD), or could be introduced in a separate EBA
product if the legislators agreed with the EBproposalabove.

ii. In relation tohow ofteninformation about DGS protection should be provided, the EBA
considered whetheor notthe DGSBhould be amended in order to alter the frequency
and hence the current requirement for an annual update.

288. The EBA considers that the current approach to informing depositors could be improved in
the following way:

1 Annexl to the DGSZzould beamendedin favour of a more flexible approach to how to
specify the information that the depositor should receive, making use of other legal
instruments such as ERB@idelines or EBA draft technical standards to be adopted by the
Commission. The DGSD slibligtonlythe set of essential elements to be included in the
information sheet (based on what is currently included), while Gléelines ordraft
technical standards could further specify that information and the format.

1 The information sheeturrently provided to depositorset out in Annex to the DGSP
should be amended to:

0 includethe details of the credit institutioms a first point of contact for information on
the content of the information sheet and includigs contact details (addrss,
telephone, email, etc.) whileretaining the link to the relevant DGSwebsite in the
information sheet

o removethe requirement for acknowledgement of receipt by the depositor
o clearly highlight the purpose of the information sheet.

1 The informationsheet could include further information relevant to the depositors,
including on relevant provisions concerning temporary high basnthe application of
setoff, and otherrelevant information TheEBA considers that the DGSD should not be
amended withregard tohow ofteninformation about DGS protection should be provided
and that the current requirement for an annual update should-&tained.

3.7.2 Information provided to depositors when there are certain changes to the credit
institutions and the right to withdraw eligible deposits without incurring angenalties

289. Article16(6)of the DGSD provides thah the case of a nrger, conversion of subsidiaries
into branches or similar operations, depositors shall be informed at least one month before the
operation takes legal effect unless the competent authority allows a shorter deadline on the
grounds of commercial secrecy amdncial stability.
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Depositors shall be given a thresonth period following notification of the merger or
conversion or similar operation to withdraw or transfer to another credit institution, without
incurring any penalty, their eligible deposits indhglall accrued interest and benefits in so far
as they exceed the coverage level pursuanitticle6 at the time of the operation ”

290. Article16(7) of the DGSD provides thatlember States shall ensure that if a credit
institution withdraws or is excludeflom a DGS, the credit institution shall inform its depositors
within one montho f such withdrawal or exclusion.”

291. Article16(8) provides thatIf a depositor uses internet banking, the information required
to be disclosed by this Directive may be commated by electronic means. Where the
depositor so requests, it shall be communicated on papér

292. The survey circulated to th&®GSDAs and DG$xluded one question related to
Article 16(6) of the DGSD ariskues participants faced in practice.

293. The respondents were asked if thépd “experienced any issues in the application of
Article16(6)', if it was“applied in all casésand how respondents aetl “to ensure that
depositors above the coverage level are informed about the right to withdraw their funds
without a penalty The responses received were as follows:

1 16 respondents from 2 Member Statesreported that the obligation to provide
information applies gmarily to credit institutions

1 7respondents fron¥ Member Stateseported thatthey havenot faced any issues in the
application ofArticle 16(6).

1 5 respondents from 4 Member States stated that they have no supervisory powers or
responsibility in thisespect

1 5 respondents fromb Member States indicated that based on their experience they
consider that there is room for improvement. In particular, respondents suggested that it
should be considered:

o If the timeframes could be more flexible, in particul@here it might not be possible
to send information to depositors at least a month in advance of a merger, conversion
of subsidiaries into branches or similar operations

o If there is a need taoetain the provision imArticle16(6) of the DGSIhat states that
“In the case of a merger, conversion of subsidiaries into branches or similar operations,
depositors shall be informed at least one month before the operation takes legal effect
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unless the competent authority allows a shorter deadline on the grouatls
commercial secrecy or financial stability

When depositors who lose protection because of a change of circumstances of an
institution should be made aware of such changesiatigey should be able to remove
only the amount of deposit that loses protgon. In particular, it was argued that
currently it is possible for depositors to remove amoutiitat were ‘eligiblé but not
covered before the events outlined #rticle 16(6). The respondents argued that

the depositor is taking the risk of havingaovered deposits with a credit institution
before the merger, conversion of subsidiaries into branches or similar operations, they
should not benefit from being able to withdraw the whole deposit without incurring a
penalty (where such a penalty would attwise apply) because of one of the events
outlined inArticle 16(6).

1 1respondentstatedthatit never encountessuch events anil hastherefore no practical
experience bthe matter.

1 1respondent replied that wheit experienced such an event the only actibhook was
to publish the relevant information oits website.

Based on the survey results and the subsequent discussions between the relevant

authorities, two main issues have been identified with regard to tlavigions ofArticle 16(6),
(7)and(8). The two topics are the following:

295.

withdrawal or transfer of eligible deposits without incurring any penajties
informing depositors about changes in their credit institution.
Withdrawal or transfer of eligibledeposits without incurring any penalties

The EBAliscussedhe need to provide more clarity with regard to the provisions of the

second subparagraph éfiticle 16(6), which prescribes that depositorsustbe given &-month
period following the notificatioc mentioned in the first subparagraph ofdlarticle to withdraw

or transfer to another credit institution, without incurring any penalty, their eligible deposits
including all accrued interest and benefits in so far as they exceed the coverage leeddimteth

of the operation. In particulathe following elements were considered:

1 If the current provisions allowlepositorsto take advantage of insignificant events, such
as the legal integration of a tiny credit institution that is a subsidiary into a much larger
parent credit institution, to withdraw their deposits without penalty irrespective of the
contractual obligationsand pursue a better deal elsewhere. This raises the possibility of
a potentially insignificant event leading to a significant outflow of deposits, especially
from corporates
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9 If it is possiblefor depositors to remové€eligible deposits even above theogered
amount. The EBA consideradhether or nota depositor who is taking the risk of having
uncovered deposits with a credit institution before one of the events envisaged in
Article16(6) should benefit from being able to withdraw the whole deposit without
incurring a penalty. To illustrate this case, the EBA considered an examplech a
depositor hadEURL50000at credit institution A andELR200000at credit institution B,
and credit institution A merged with credit institution B. The EBA considered whether in
this instance, the depositor should be allowed to withdramly EURLO000O (as this is
the amount of protection that has been lost) &UR250000 (the amount that is not
covered) without incurring any penalty. This issue was previously analysed by the
Commissionwhich consideredin the second DGSD transposition workshopl@&iuly
2014 that the depositor should be allowed to withdraw the entire amount exceeding
EURL00 000in the new credit institution (i.eEUR2500000ut of the total EUR350000).

The EBA considered that such an approach raises questions in relation to other scenarios,
such as a casawhicha depositor haEUR350000at credit institution A andmaccount

with no funds with credit institution B, and the two institutions merge. Tmwnmissiois
approach would suggest thah this case, the depositor should be allowed to withdraw
EUR250000without incurring any penalty.

Informing depositors abouthanges in their institutions

296. The EBA also considered the need to provide clarity to the provisidticie 16(6) of the
DGSDwhich states that depositormust be informed of mergers, conversions of subsidiaries
into branches and similar operationa. particulat the EBA considereifiproportionality should
be taken into consideration when deciding which depositors should be informed.

297. The EBA considered an example of a large institution with millions of depo#ittrs
acquires a significantly smallarstitution with just a few thousand depositors, in which case it
is reasonable to assume that there may be no material change in the structure of the absorbing
institution and no change in its risk profile. The EBA considered if it is practical andtjmagte
to inform all the depositors about such a merger, or if there is a wagitimisethe burden on
the institution while ensuring that depositors who may féeated by the event are informed.

298. The EBA considered if it would be sufficient to infoepakitorswith the smaller institution
(as such a merger woulpgrobally matter only to depositors who have accounts with both
institutions, and contacting those in the smaller institution would ensure that all potential
depositors in both institutions arénformed). That way, depositors with deposits in both
institutions would be aware of the merger and could take appropriate steps to ensure that all
their funds are still protected.
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Withdrawal or transfer ofeligible deposits without incurring any penalties

299. The EBA considered a number of options with regard to the withdrawal or transfer of
eligible deposits without incurring any penalties. The EBA considered the follfmuvingptions:

Option 1: Limit the appication of the provision to changes in coverage of deposits (the
Woverage gafp

300. This option envisages thafollowing a merger of the two institutiongepositors with
eligible deposits 0EURL50000 in bankA and EUR200000 in bankB would be allowed @
withdraw only the amountthat lost coveragdecause of the mergemhis means thadbefore the
merger the depositor would have a coverage leveEQfR200000 (EURLO0000 with bankA
and EURLOO000 with bankB). After the merger, the coverage level would decrease to
EURLO0000, resulting in a coverage gap (i.e. reduction of coverag)Ust100000. Under this
option, this depositor wuld be allowed to withdraw without incurring a penaltgnly a
maximum amouhequal to the coveraggap that is, in this case, EUR0000.

Option 2: Amend the DGSD to treat th€overage gafistemming from a merger or other
operation as a THB

301. This option envisages that the amount of eligible depdbits was previously covered and
following the merger exceeds the coverage level would be covered for a limited period of time
(the periodthat applies to TH8in accordance with the provisions of the national legislation)
That means thatf the depositor hadcURL50000in bankA andEUR200000in bankB andthe
two institutions mergedthen, for the period applicable to THBs, the depositor would be covered
for EUR200000 (as opposed t&URLO0000).

Option 3: Amend the DGSD to ensure thaté depositorkeepsthe original protection for
the whole duration of the term deposit

302. This option is similar to Optichand envisages thabllowing a merger obankA, in which
the depositor hadEURL50000, and bankB, in which the depositor hadEUR200000, the
depositorwould be covered until the term deposits reahmaturity, at which point theycould
be withdrawn without incurring anpenalties This option removethe need for the depositors
to move their fund4o ensure coverageandalsoavoidsthe issue openalty fees.

Option 4: Remove the provisionfom the DGS[altogether

303. This option envisages thawhere such an event takes pladbe aggregated amount of
eligible deposits of the depositor will be considered together and the depositor will not have the
option to withdraw any funds without incurring penaltids. other words,f the depositor had
EURL50000 in bankA and EUR200000 in bankB andboth institutions mergedthen this
depositor would not be allowed to withdraw any funds without incurring a penglthere such
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a penalty appliesand would be considered as having eligible depositE 0iR350000, of which
EURLO0000would be covered.

Table 8 Amounts deposibrs can withdraw without incurring any penalties under different

options

The amount the depositor
can transfer without
incurring any penalty when
bankA (where the depositor
haseEURL50000) and

bankB (where the depositor
haseUR200000) merge

Option 0:
Maintain
current
provisions of
the DGSD (no
change)

EUR250000

Option 1:
Limit the
application
of the
provision to
changes in
coverage

EURLO0000

Option 2:
Treat the
coverage
gap as a THE

EURD but
for a limited
time the
amount
previously
covered
would still

be covered

Option 3:
Cover all
previously
covered
deposits until
term deposits
reach
maturity

EURD but no
need to
transfer

because full
amount

subject to
penalties is
covered

Option 4:
Remove
provision

EURD

304.

Table7 outlines the pros and cons of the options identified by the EBA.
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Table7: Pros and cons of different options
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Options

1. Limit the
application of the
provision to changes
in coverage of
deposits {coverage

gap)

Pros

A Limits the option for large depositors
to withdraw noncovered but eligible
deposits without gpenaltyfee (where
such a fee appliesh case of
insignificant events

A The depositor has the right to
withdraw or transfer their previously
covered deposits to esure they are
still covered, while previously
uncovered deposits remain uncovere

A Harmonisedapproach across the EU

Cons

A Provides more limited protection of
depositsthan the Commissiois
interpretation of current provisions

2. Amend the DGSD
to treat the‘coverage
gap stemming from
a merger or other
operation as a THB

A Maintains the original coverage level
for a limited period

A Sretches the logic of current THB
provisions which are meant to cover
temporarily high amounts of deposits whe
otherwise the depsitor would not have
amounts above the coverage level

A Qreates issues in relation to the deadline
applicable to THBs and the deadline wher
term deposits reach maturity

3. The depositor to
keep the original
protection for the
whole duration of the
term deposit

A Maintains the original coverage level
for the entire period of the term
deposit

A Operationally, tracking such amounts for &
extended period of time may be difficult
not impossible

A It might be difficult to explain to depositors
why this additioral coverage would be
offered for amounts above the coverage
limit resulting from term deposits but not
for other depositdor whichno penalty is
incurred upon termination

4. Remove the

A 9mple, clear andharmonised

A Sgnificant reducion of depositor
protection, i.e. the change would take awa
depositors right to withdraw their deposits

provision application without incurring any penalty, anthus
could disadvantage some depositors
305. On balance, the EBA considers that the most appropriate option is Oftighich limits

the application of the provision to the coverage gap resulting from the event. This option
eliminates the risk of depositors taking advantage of the DGSD provision in order to benefit from
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insignificant eventswhile maintaining depositoiprotection leve] and ensures a level playing
field.

Informing depositors about changes in their institutions

306. Inrelation to which depositors should be informed of mergers, conversions of subsidiaries
into branches or similar operations, including casé®mthere is a change of DGS affiliation,
the EBA considered the option of amending the DGSD in order to provide more clarity and be
specificabout which depositors should be informed in such cases. With regard to how such an
amendment could be introducedhe following two options were considered:

i. Toinform at least the depositors who are directly affected by the change. In practice, this
could mean that those informed are at least the depositors who have accounts in both
institutions and the depositors dhe institution that transfers its deposits to another
credit institution. Thisoption attempts to balance ensuring that relevant depositors are
informed with minimising the costs to the credit institutions and minémg the risk of
confusing depositorerho are not #ected by the change.

ii. To inform all depositors in both institutions but in the most efficient and -eff&ctive
manner. This can be done by electronic means and/or by incorporating relevant
information about the operation into the regularcéve communication banks have with
their customers. Such an approach assumes that all depositors are directly and
individually informed, as opposed to the credit institution using a passive, indirect way of
communication such as postimgiormation on itswebsite and/or social media accounts
or other indirect means of communication. This option allows credit institutions to send
separate letters about the operation to all depositors, but does not require this
information to be provided in that way. The maargument in favour of this approach is
to ensure depositorgrotection and confidence.

307. The EBA considered that opti@i) is preferable because it ensures that all depositors are
informed and have thehanceto take action based on this information, id) at the same time,
credit institutions are allowed to find a cesffective and/or environmentallyjriendly way to
provide this information without the need to send separate letters.

308. The EBA also considered whetlbenotan amended DGSD should spewifhych depositors
should be informed of their right to withdraw their funds without incurring a penalty (this goes
beyond informing depositors of the change in their institution). The two options considered
were the following:

i. Toinform all depositors indih institutionsabout the right to withdraw funds without a
penalty in some caseJhe benefit of this approach is that all depositors are informed.
The drawback is that the right to withdraw their funds without incurring a penalty will
most likely be redvant toonlya tiny fraction of depositoravho have a term deposit with
one or both credit institutions (because deposits in current accounts can be always
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withdrawn without penalties) and whose combined deposits are above the coverage
level, so informig all depositors can create confusion.

ii. To inform at least the depositors who will lose coverage for some of their funds because
of the change. This means that not all depositors in the credit institutions in the
abovementioned scenarios should be informefdthe right to withdraw funds without
incurring a penaltyas this right will in most cases apply to relatively few depositors.

309. The EBA considered that opti@i) is preferable because it ensures that relevant depositors
are informed about their rightsat withdraw funds without incurring any penalty, without the
need to inform those for whom it is not relevaand may cause confusiobecause the vast
majority of deposits are not subject to any penalty fees upon withdrawal.

310. The EBA is of the apon that the DGSD should be amendedpecifythat the application
of the provision on the withdrawal or transfer of eligible deposits without incurring any penalties
should be limited to changes in coverage of depos§iion 1 in Tableb6).

311. The EBA isf the opinion that the DGSD should be amendedpecifythat:

9 All depositors in both institutions should be informedbout mergers, conversions of
subsidiaries into branches or similar operations, including cases when there is a change of
DGS affiliatin. Informationshouldbe provided in the most efficient and cesffective
manner that is,by electronic means and/or by incorporating relevant information about
the operation into the regular, active and direct communication banks have with their
customers.

1 At least the depositors who will lose coverage for some of their funds because of the
change should be informed of their right to withdraw their funds without incurring a
penaltyup to an amount equal to the lost coverage of depaosiisis means thatvhereas
all depositors should be informed of the abovementioned evant,all depositorsn the
credit institutions insuchscenario should be informed of the right to withdraw funds
without incurring a penaltyas this right will in most cases apply to relatively few
depositors.

312. The EBA notes that respondents to the survey identified issuegation to current
timelinesfor when depositors should be informed of a merger, conversion of subsidiaries
into branches or similar operations. The EBA has not considered this aspleetcofrent
DGSD framework in detail but proposes that the Comimmisshould take note and revisit
this topic in the future.
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3.8Third country branche€DGS membership

313. Article4(3) of the DGSD provides thah credit institution authorised in a Member State
pursuant toArticle 8 of Directive2013/36/EU shall not take deposits unless it is a member of a
scheme officially recognised in its home Member State pursuant to paradrapthis Article ”

314. Article 15 of the DGSD requires Member State$dbeck that branches established in their
territory by a credit institution which has its head office outside the Union have protection
equivalent to that prescribé€din the DGSD. The saragicle then specifies thaif protection is
not equivalent, Member States may, subject Aaticle47(1) of the Cajal Requirement
Directive (CRD}-i.e. provided that it does not result in a more favourable treatment than that
accorded to branches of credit institutions having their head office in the European Ynion
stipulatethat these branches must join a DG®preration in their territory.

315. The survey circulated to thBGSDAsnd DGSglid not include any questions on third
country branch equivalencélowever a dedicated survey was previously circulated by the EBA
in February 2018 in order tanderstand

1 the number of branches of thirdountry credit institutions established in the European
Union

9 the‘home county’ of the third country brancls head office

1 the current approaches embraced by the DGSDAs to perthenDGSBnandated
equivalenceassessments of third country protection regimes.

316. Survey responses were received from 27 Member States, as well asoalE3J European
Economic Areaountries The survey conducted by the EBA showed that in February 2018:

1 there were 74 third country branches from 23 third countries present inViEsnber
States

1 69 third country branchewere members of a local DGS, either because the third country
depositor protection regime was deeméal be non-equivalent or it seems that n@fmal
equivalence assessment has been made

9 5 branches are not members of the lodal DGS— sometimes notwithstandindghe
results of the assessment showing that their protection isetpiivalent.

317. The survey also highlighted significant differences in #pproach to equivalence
assessment acroddember States
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1 12 respondents have rules dhe equivalenceassessment stipulated by lawchile 17
respondents do nqt

9 time to conduct the assessment ranges from a few days to 6 months, sometimes as part
of the overallauthorisationprocess

1 19 respondentdook at the coverage level as parttbe equivalenceassessmentwhile
10respondents reported not checking the covgealevel,

1 18 respondents take into account the scope of protection,
9 17 respondents look at eligibility of deposits,
9 15 respondents look at repayment deadlines,

7 8respondents consider the reciprocity of protection.

318. Based on the information outlined above, in practice, currently very few third country
branches established in the European Economic Area are not members of dl®@ISE

319. Furthermore, the survey results show that there are different approachesht
equivalence assessmenmthich creates a potential risk that the authorities in one Member State
assess the deposit protection regime of a third country as equivalent, while the authorities from
another Member States consider that same regime not egleint. This could create level
playing field issues and perceived inconsistency in the EU deposit guarantee schemes
framework.

320. The EBA also considers that the current requirement to perform the equivalence
assessment has the following effects:

1 it requirestime and effort and therefore creates costs for thationalauthorities, while
in practice, the outcome is nearly always that the third country regime is not equiyalent

1 in order to ensure that depositors in the EU who place their deposits with suchicha thi
country branch are adequately protected, the EU authorities would need to monitor
changes to the third country deposit protection regime to be sure that the regime remains
equivalent

1 inthe eventof a payout, EU customers with deposits in such thiahtxy branches would
be subject to the payout method applicable in that third country, which can create
operational issues for such depositors.
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321.
ensure that depositors with deposits in third country branches located in the EU are well
protected, and considering the burden of the equivalence assessment on the EU authorities,
three options were considete

322.
casedn whicha third country branch may not be required to join a local EU DGS:
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To addresshe current lack oharmonisationn relation to the equivalence assessmend

Maintain current DGSD provisions but harmonise further the methodology of the
equivalence assessment.

This solution would have the benefit of introducing a levelhafmonisation and,
depending on the content of thbarmonisedassessment methodologypuld include
checking that in a payout depositors can receive their funds as easily as they would have
received them in a local payout. The disadvantage of this option is that it would not
address the issue of the need to conduct a potentially costly asserst, and that it would

be possible to ensurkarmonisationonly of the process but not of the outcome.

Amend the DGSD to remove the provisiadhst make it possible for third country
branches to take deposits in the EU without being affiliated to a BtaDGS.

Such an amendment would ensure uniform protection offered to depositars,
harmonisedapproach across the EU, atessburden in terms of time and costs for the
EU DGSs. It would significantly simplify the legal framework and give legal ceatadaty
level playing field to the protection offered to the depositors in the Union. The potential
disadvantage of such an approach could be that it creates a barrier to entry for third
country branches from countries where such branches would be required members

of the deposit insurance scheme in their home country and then also be required to join
a local EU DGS.

Amend the DGSD to remove the provisitme require an equivalence assessment before
the relevant authorities can decide whether notto require a third country branch to
join a local DGS, but include some flexibility for the EU DGS to decide on an ad hoc basis
(potentially on the basis of an equivalence assessment) not to accept a third country
branch as its member.

In the context of theoptions to amend the DGSD, the EBA considered the following three

When a third country branch ialsorequired to be a member of its home DGS in the third
country, so requing it to joinan EU DGS would lead to double coverage. The EBA
considered thateven though double coverage would not in itself be detrimental to the
depositors, it couldause unnecessary confusion to the depositors so there could be merit
in someflexibility in such case$uch a decision could be made potentially on the basis of
a voluntary equivalence assessmehtirthermore, flexibility in such cases could make it
easier for third countrynstitutions to set ugranchesn the EU.
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ii.  Where the thid country branch does not meet all the requirements to join the EU DGS.
The EBA considered that requiring third country branches to join a local EU DGS should
not be understood as implying that a branttat does not meet the requirements to join
the localDGS must be accepted

iii. Wherethe licerce issued to a third country branch by the relevant supervisory authority
in the EU does not allow the branch to take any deposits as defined by the DIGSEBA
considered that there is merit in specifying thdtthe DGSD &re amended to require
third country branches to join the local EU DGS, this requirement should apiyiyo
branchesthat are licensedy the relevant supervisory authoritp take any depositsas
defined by the DGSD

323. The analysis irelation to theequivalence of protection ahird country branches shows
that the DGSDand in particular its currenfrticle 15, should be amended and replaced by
provisions stipulating that branches established within the territory of Member States by a credit
institution that has its head office outside the Unioand that are licersed by the relevant
supervisory authority in thé&EUto take depositsas defined by the DGSBwst join a DGS in
operation within the territory of the relevant Member States.

324. It could be considered thaby way of derogation from the above provision, some flexibility
could be provided to Member States éxempt branches established within their territory by a
credit institutionthat has its head office outside the Union from the obligation to join a DGS in
operation within their territories. Such a decision could be made potentially on the basis of a
voluntary equivalence assessment, and where it is absolutely necessary in order to maintain the
level playing field, depositorsorfidence and financial stabilityf protection is not equivalent,
Member Stategnust stipulate that such branches must join a ®@ operation within their
territories.
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3.9Cooperation between the EBA and the ESRB

325. Article14(8) of the DGSD provides that tH&BA shall cooperate with the European
Systemic Risk Board (ESRB), established by Regulation (EQ)2\2910 of the European
Parliament and of the Council on systemic risk analysis concerning’DGSs.

326. Article36(1) of the EBA Regulation states that the EBIAcooperate closely and on a
regular basis with the ESRB.

327. Article36(2) of the EBA Regulation alsequires that the EB2shall provide the ESRB with
regular and timely information necessary for the achievement of its tasks. Any data necessary
for the achievement of its tasks that are not in summary or aggregate form shall be provided,
without delay,to the ESRB upon a reasoned request, as specified in AfiidéRegulation (EU)
N01092/2010. The Authority, in cooperation with the ESRB, shall have in place adequate
internal procedures for the transmission of confidential information, in particutéarimation
regarding individual financial institutions”

328. The survey circulated to thBGSDAand DGSs did not include questions in relation to the
EBAs cooperation with the ESRB.

329. Inthecourseof developing thi®pinion, EBA staff engaged with the DGSasDGSsand
other relevant authoritiesto seek their views on any specific products to be delivered under the
general requirement for the EBA and the ESRB to cooperate on systemic risk analysis concerning
DGSs. In particular, they discussed whettrenot the EBA and the ESRB could agreeédhitily
on the content and the timing of the systemic risk analysis concerning DGSs.

330. Inthe light of the views expressed by the relevant stakeholders, the EBA considered that
there was no need to considéurther an amendment to the DGSD or to the DGS framework.
The option considered was not to amend and, hence, to keep the current provisions included in
the DGSD and elsewhere as they are.

331. The EBA considers tham relation to the current provisions on ¢hcooperation between
the EBA and the ESRB, there is no need to propose changes to the DGSD and/or to provide any
further related guidance or advice. The EBA and the ESRB are in a position to agree bilaterally
on the content and the timing of the cooperati on systemic risk analysis concerning DGSs.
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3.10 Implications of the European Supervisory Authorities
Review and amendments to other Etdgulationsand EU
directives

332. The thirdsulparagraph ofArticle 4(10) of the DGSD provides tHd&ased on the results of
the stress tests, EBJSic] shall, at least every five years, conduct peer reviews pursuant to
Article30 of Regulation (EU) N®93/2010 in order to examine the resilience of DGSs. DGSs
shall be subject to the requirements of professional secrecy in accordancAstiitte 70 of that
Regulation when exchanging information with EBA

333. The survey circulated to theGSDAand DGSs did not include any questions with regard
to the implications of the European Supervisory Authorities §ERAview.

334. Inthe caurseof developing thiopinion, ERB considered whetheor notthere is a need to
asses# the wording of the DGSD may need to be revised in order to align it with the terms used
in the revised mandates of ESAs in the ESAs Reaewf(July 2019nder negotiations in
trialogues). A partiglar example was that the draft ESRsview proposed remamg ‘peer
reviews from the mandate of the ESAs be replaced by a different wording, wieasthe DGSD
requires EBA to perform a peer review of DGS stress tests. Thert#ferEBA consideratiat,
in such a casehe wording may need to be aligned.

335. The EBA also considered the need to update eref&sences to other Elegulatiors and
directives as some of them have been amended since the adoptions of the DGSD. An example
is that Article 5(1)(f) and Article 8(8) of the DGSItefer to Directive2005/60/EC (AntMoney
Laundering Directive) which has now been replaced by Dire(ivg 2018/843

336. Inthe light of the views expressed by the relevant stakeholddrs,EBA considered the
option of amending the DGSD if the tetpeer reviewsis replaced by a different wording in the
mandate of the ESAS, to align its text with that of the &8dview in order taninimisethe risk
of inconsistencies and to eliminate ggible misinterpretation.

337. The EBA also considered the need to check all the cefssences if and when the
Commissionissues a proposal for a revised DGiS2nsure that they are upp date.
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338. The EBA considers that relation to the implication of the ESRsviewfor workon DGS
and in order tominimisethe riskof inconsistencies and to eliminate possible misinterpretation,
DGSD would need to be amended should the téoeer reviews be replaced by a different
wording in the mandate of the ESAs, to align its text with that of thesBSAew.

339. The EBA also considers that all the cnaferences to other Elegulatiors anddirectives
in the DGSBhould be updated in due course to avoid misinterpretation.
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340. This reporprovides the analytical background to the proposals outlined in the EBA Opinion
on the eligibility of deposits coveragelevel and cooperationbetween DGSsand outlines a
number of proposals for theCommissionto consider when preparing a report on the
implementation of the DGSD, and if and whepreparesa proposal for a revised DGSD.

341. To fully deliver on the mandate conferred on the EBA umtécle 19(6) ofthe DGSD, and
further outlined in theCommissiois Call for Technical Advice from the EBA ser@ Bebruary
2019 this report should be considered by tl@mmissioralongside two other EBA opinions
and the corresponding analytical reports, on DGS payamon DGS funding and uses of DGS
funds due tobe published in the second half of 201%he EBA notethat this opinionandthe
other two opinions aim to preserdan expert view from a depositor protection perspective, but
do not include a thorough impact assessment from all the relevant perspecteegghere
appropriate, the EBA proposes that more analysis may be warranted
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List of questions in the survey relevant to the topics covered in this report

Homehost cooperation and cooperation agreements

Question
Number

DGSD
Article
number

Question

Answer

14(5)

Do you consider the EBArole in cooperation agreements
adequate or are there any areas in which you consider that th
role could be expanded? If yes, please elaborate.

Free text

14(2)

In your view, what are the potentidenefits and drawbacks of
introducing a possibility to allow the Home DGS to repay dired
depositors at branches in other Member States (i.e. departing
from the current approach where Host DGS repays depository
behalf of the home DGS)?

Free text

14(2)

In your view, are there particular circumstances or conditions
under which the Home DGS could be allowed to repay directly
depositors at a branch in a host Member State? (e.g. the majq
of depositors at the branch are residents of the home MS or &
depositor has funds both at the credit institution in the home N
and its branch in the host Member State).

Free text

14(2)

As a Home DGS, who will perform the payout in case a (foreig
depositor has deposits at multiple branches in multiple Memb
States?

Free text

14(2)

Does your DGS, in its capacity as a Home DGS, collect-brang
level data from your member institutions for their branches in
other Member States? If yes, how and which information is
collected and in what frequency? If no, what are the reasons f
not collecting this information?

Free text

14(2)

If your DGS collects this branfgvel data, do you provide this
information to your Host DGS partners? If yes, does your DG
have any experience in sharing this information with Host DG
If no, what are theeasons for not sharing this information with
Host DGSs?

Free text

Have you experienced any issues with regard to THBs and
discrepancies between Member States, e.g. in case of a-cros
border payout, or in informing depositors about the applicable

coverage levels?

Free text

Additional

comments:

Free text
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Transfer of contributions

Question | DGSD Question Answer
Number | Article
number
1 Do you raise DGS contributions annually, samiually or [Annually/sem
14(3) annually/quarterly/other
quarterly? .
(please specify)]
2 14(3) Does your DGS (or another authority) invoice institutions on tk [Yes/no]
same day, every year?
3 . L [Yes/no]
14(3) Do institutions pay invoices on the same day every year?
4 14(3) How manydays do the authorities give institutions to pay the Free text
invoices?
5 Has the DGS in your Member State transferred or received Free text
14(3) contribgtions to/from another DGS since the implementation g
the revised DGSD? If yes, have you encounteredssogs
during this process?
6 Free text
If yes, regarding the transferred contributions, how exactly did
14(3) you determine the 12Zmonth period mentioned in the DGSD?
Please provide illustrative examples (with dates as possible).
Additional Free text
comments:

Cooperation with stakeholders

Question DGSD
Article Question Answer
Number
number
Do you have in place
explicit information
Do you have regular exchange MoUs or
contacts with the similar agreements with
following stakeholders? | the following
stakeholders? If yes,
please explain briefly.
1 - a) affiliated credit institutions [Yes/no/not applicable] | Free text
2 - b) competent authorities [Yes/no/not applicable] | Free text
3 - c) resolution authorities [Yes/no/not applicable] | Freetext
4 - d) AML authorities [Yes/no/not applicable] | Free text
5 - e) other DGS [Yes/no/not applicable] | Free text
Additional Free text
comments:
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Coverage level
Question | DGSD Question Answer
Number | Article
number
1 What was the amount of eligible deposits held by the institutions affiliated| Free text
6 your DGS as &1 December 2017 (Please provide these data in local
currency and in thousands)
2 . . L . Free text
6 What was the number of fully covered depositors in the institutions affiliat
to your DGS as &1 December 2017
3 . . . . " Free text
6 What was the number of all eligible depositors in the institutions affiliated
your DGS as &1 December 2017
4 [Yes/no]
6(4) Is your coverage level set in a currency other than Euro?
5 In view of your experience with payouts and depositataims for [Yes/no]
6(1) reimbursement of deposits, do you think that the current coverage level ig
adequate?
6 Free text
Do youprovide additional coverageét@pping-up’) for branches of institutions
6 established in other Member States that operate in your jurisdiction (i.e.
because of differences in the coverage for e scope of DGS coverage
and the level of coverage due &xchange rate adjustments)?
7 Free text
6 In your view, are there any issues arising because of this lack of the
requirement for a host DGS to offer topping up to EU branghes
Additional Free text
comments:
List of exclusions from eligibility
Question | DGSD Question Answer
Number | Article
number
1 Free text
5(1) Have you encountered issues when applying the provision regarding
exclusions from eligibility as pérticle5(1) of the DGSD?
2 Free text
5(1) Since the implementation of the revised DGB&ye you faced any disputes
or issues with any of the definitions? Please explain briefly.
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3 [Yes/no]
5(2) Do you include in the coverage personal pension schemes and occupatio
pension schemes of small and medisized enterprises?
4 [Yes/no]
5(2) Doyou include in the coverage local authorities with an annual budget of |
to EURS000007?
5 [Yes/no]
5(2) Does coverage extend to deposits at branches in third countries of credit
institutions that are a member of the DGS?
Additional Free text
comments:
Eligibility
Question | DGSD Question Answer
Number | Article
number
1 _— - - . , [Yes/no]
7(2) Isthe definition of a joint account sufficiently clear in the revised DGSD?
2 Following the revision of the DGSD, did you face any issues in relation to| ~Free text
7(2) . C
treatment of joint accounts? Please explain briefly
3 Is it sufficiently clear in the revised DGSD what is meatwbgre the Free text
7(3) depositor who is not absolutely entitled to the sums held in an account, th
person who is absolutely entitleshall be covered by the guarant@e
4 Following the revision of the DGSD, did you face any issues in relation to Free text
7(3) - S
treatment of beneficiary accounts? Please explain briefly.
5 21)(3) Is the definition of deposit clear in threvised DGSD? If not, please explain| Free text
briefly.
6 i What is the definition of repayment at par in your jurisdiction, if specified Free text
beyond the sole term?
7 Are there any issues related to the definition of repayment at par and acc [Yes/no]
- interest, for example in the context of negative interest rates and the risk
component of a structured deposit?
8 . . T Free text
8(5(c) | Are there any issues related to the identification of accouwtsere there has
& 8(9) been no transaction relating to thdeposit within the last 24 month3
9 What amount has been determined by the DGS aswhkie of the Free text
8(9) administrative costs that would be incurred by the DGS in making such a
repayment?
Additional Free text
comments:
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Depositor information
Question | DGSD Question Answer
Number | Article
number
1 Free text
Have you made any substantial changes to the informative leaflet include]
16(3) Annexl of the revised DGSD? If yes, what changes were made and what
the rationale forthese changes?
2 ) S o Free text
In case of a merger, conversion of subsidiary into branch or a similar
operation, have you experienced any issues in the applicatiéwutafle 16(6),
16(6) was it applied in all cases and how did you act to ensuredbpositors
above the coverage level are informed about the right to withdraw their
funds without a penalty?
Additional Free text
comments:
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