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Subject matter

Stating in law that banks’ activities are always in the public interest

Question

Is it compliant with Directive 2014/59/EU (BRRD) if the national transposition
measure provides that it is always in the public interest to take resolution
action in relation to all credit institutions?

Background on the

While de facto resolution will often be the norm, it may not always be

question

necessary. A bank’s assets can have very low value, its systemic footprint
can be small, its depositors could comfortably be paid out, etc. Stating in law
that banks’ activities are always in the public interest could have moral
hazard implications. E.g. there is no resolution fund in insolvency to alleviate
some of the burden on creditors. Genuine failure should always remain an
option.

Final answer

Article 32(5) BRRD establishes that a resolution action can only be taken if,
in addition to the conditions mentioned in subparagraphs (a) and (b) of
Article 32(1) BRRD, said action is necessary to achieve one or more of the
resolution objectives referred to in Article 31 BRRD and the winding up of
the institution would not meet those resolution objectives to the same extent.
It follows that liquidation under normal insolvency proceedings should
always remain an option and must always be comparatively considered
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before any resolution action may be taken, as stated in Recital (46).

Any modification or interference with property rights, especially if entailing
expropriations, and normal insolvency proceedings have to be justified on
specific grounds, among which the existence of a public interest. Thus,
presuming that a public interest always exists, thus justifying the
compression of fundamental rights, would not be compatible with the letter
and the spirit of the BRRD.

Disclaimer:

The answers clarify provisions already contained in the applicable
legislation. They do not extend in any way the rights and obligations deriving
from such legislation nor do they introduce any additional requirements for
the concerned operators and competent authorities. The answers are merely
intended to assist natural or legal persons, including competent authorities
and Union institutions and bodies in clarifying the application or
implementation of the relevant legal provisions. Only the Court of Justice of
the European Union is competent to authoritatively interpret Union law. The
views expressed in the internal Commission Decision cannot prejudge the
position that the European Commission might take before the Union and
national courts.
Link

https://www.eba.europa.eu/single-rule-book-qa/-/qna/view/publicId/2015_217
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