Opening of proceedings for suspension of payments and winding-up proceedings 

Suspension of payments may occur where: 

(a) the creditworthiness of the establishment is undermined or it finds itself in an insoluble liquidity crisis, whether or not there is a cessation of payments; 

(b) the entire ability of the establishment to meet its commitments is compromised; 

(c) the authorisation of the establishment has been withdrawn and the withdrawal decision has not yet become definitive. 

An establishment may be dissolved and wound up where: 

(a) it is apparent that the suspension of payments scheme provided for by the preceding chapter, as previously decided upon, is not able to rectify the situation which caused it to be ordered; 

(b) the financial situation of the establishment is undermined to such an extent that it can no longer meet the commitments which it owes to all its debtors, obligees and holders of participatory rights; 

(c) the authorisation of the establishment has been withdrawn and the withdrawal decision has become final and definitive. 

The legal provisions do not provide for any specific quantitative triggers that would automatically activate a given supervisory action pertaining to a certain reorganisation or winding-up procedure. All triggers are of a qualitative nature, except for the withdrawal of the autorisation, which is an objective criteria. In this respect their activation is discretionary, but has to be motivated in order to allow the Court to take a decision.  

Other administrative measures and corrective actions

The CSSF is empowered by law to fix structure coefficients (such as capital / liquidity ratios, large exposure limits) which have to be observed by the institutions under its supervision, such as  Except as regards these capital ratios and the large exposure limits, the legal provisions do not provide for any specific quantitative triggers. 
Should capital ratios, large exposure limits or other requirements of Directives 2006/48/EC and 2006/49/EC (for instance those relating to internal governance arrangements, internal control mechanisms and sound administrative and accounting procedures, or to the ICAAP) be breached, the CSSF will require the institution to provide explanations and to take the necessary actions or steps at an early stage to address the situation. In case of non-compliance with these requirements, the CSSF may take the following measures (as appropriate to the specific situation): 

· oblige the institution, to hold own funds in excess of the minimum level;

· require the reinforcement of the internal governance arrangements, internal control mechanisms and sound administrative and accounting procedures, or to the internal process for internal capital adequacy assessment; 

– 
require the institution to apply to its exposures a specific provisioning policy or treatment of assets in terms of own funds requirements; 

– 
restrict or limit the business, operations or network of the institution; 

– 
require the reduction of the risk inherent in the activities, products and systems of the institution. 

In general, where an institution is not complying with the provisions of any laws or regulations relating to it, or where its management activities or financial situation are not such as to constitute an adequate guarantee of proper discharge of his commitments, the CSSF shall enjoin it, by registered letter, to remedy, within such period as it may prescribe, the situation found to exist or to cease any practice that is contrary to the relevant legal, regulatory or statutory provisions.
If, by the end of the abovementioned period prescribed by the CSSF, the situation in question has not been remedied, the CSSF may: 

(a) suspend the members of the administrative, executive or management bodies or any other persons who, by their actions, negligence or lack of prudence, have brought about the situation found to exist or the continued exercise of whose functions may prejudice the implementation of recovery or reorganisation measures; 

(b) suspend the exercise of voting rights attaching to shares held by shareholders or members whose influence is likely to operate to the detriment of the prudent and sound management of the institution in question; 

(c)  suspend the pursuit of its business or of a particular area of its business. 

Where, on account of such a suspension, an administrative, executive or management body no longer has the minimum number of members prescribed by law or by the memorandum and articles of association, the CSSF shall fix, by registered letter, the period within which the institution concerned is to fill the positions left vacant by the departure of the persons suspended. If, by the end of that period, the positions left vacant by the departure of the persons suspended have not been filled, they shall be provisionally filled by persons appointed by the President of the Tribunal d’Arrondissement de Luxembourg [Luxembourg District Court], after the institution in question has been duly heard or called upon to put forward its submissions. 
Furthermore the CSSF has the power to take the following measures if deemed necessary according to the circumstances:
– 
require the cessation of any practice that is contrary to the provisions adopted in the implementation of this law; 

– 
request the freezing and/or sequestration of assets with the President of the district court of Luxembourg deciding on request; 

· request temporary prohibition of professional activity with respect to persons subject to its prudential supervision, as well as members of the management or supervisory bodies, employees and tied agents linked to these persons; 
· adopt any type of measure necessary to ensure that the persons subject to its prudential supervision continue to comply with the requirements of this law and its implementing measures; 
– 
refer information to the State Prosecutor for criminal prosecution.
