Report on Supervisory powers and early intervention measures
Key messsages
The comparative analysis of available supervisory measures highlighted discrepancies either in the existence or in the modalities of exercise of some supervisory powers.

[...]

A significant minority (7) of the supervisory authorities (AT, CZ, EE, ES, LV, MT and SI) does not have the power to exercise supervisory forbearance.
Regarding the power to impose stricter requirements than the legal requirements, we observe discrepancies in (i) the discretionary or compulsory use of this power, (ii) the type of additional requirement that may be imposed.
Some powers directed to the shareholders (power to require the transfer of shares, power to require an change in ownership, power to require a commitment and/or action from shareholders to support the institution) are far-reaching, positive and direct. However, they are held only by a minority of authorities and, consequently, are not harmonised.
The role played by the supervisory authorities in insolvency proceedings is not harmonised and widely varies from one Member State to another. It should also be noted that, as a rule, there is no specific insolvency law applicable to credit institutions.

[...]

These issues might deserve consideration with a view to further harmonisation or convergence, as the case may be.
__________
The main conclusions that can be drawn from this stock take exercise are the following:
1. The powers available to the supervisory authority enable them to meet their supervisory objectives. No major lacunae have been identified in the available powers. Though, some supervisory authority do not possess some of the powers provided for in the Directive. Full implementation would need to be achieved in this respect.
2. The existing legal frameworks do not usually provide an exhaustive list of specific powers but rather a set of powers, including a "general power" on the basis of which the supervisory authority may require an institution to take any appropriate measures or impose any measure that it deems appropriate to restore compliance with the legal requirements. Supervisory authorities need to rely upon such "general powers" to exercise their tasks with the necessary flexibility.
3. There are no automatic triggers in practice. Quantitative, qualitative and supervisory indicators may be available but they do not entail an automatic action from the prudential authority that will always exercise its supervisory judgment and act in accordance with the principle of proportionality. In addition, if disclosed, the supervisory trigger points could pave the way to inappropriate behaviours from the institutions’ side. All in all, it seems essential to have a holistic approach to risk-assessment and establish on-going dialogue with the institutions within SREP.
4. With respect to supervisory indicators, there is neither a minimal common set of indicators, nor a common language agreed among supervisors to define each of these minimal common indicators. Further work might be considered in this regard.
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